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Mr. Asumore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 118] 


The Committee on the Judiciary to whom was referred the bill 
(S. 118) for the relief of the General Box Co., having considered the 
same, report favorably thereon with amendments and recommend 
that the bill as amended, do pass. 

The amendment is as follows: 

Page 1, line 6, strike out the figures and insert “10,801”. 

This amendment is to conform with the recommendation of the 
Department of the Army and also is the amount found due by the 
United States District Court for the Western District of Louisiana. 
The additional sum represents court cost and other expenses in con- 
nection with such suit. Your committee is of the opinion that these 
items should be deleted. Therefore, the bill is amended accordingly. 

The purpose of the proposed legislation, as amended, is to pay to the 
Gener al Box Co., of Des Plaines, Ill., the sum of $10, 801 in full settle- 
ment of all claims against the United States for the destruction in 
1947 of certain timber which was owned by such company, in connec- 
tion with the construction of a levee in the State of Louisiana pursuant 
to certain provisions of the Federal Flood Control Act of 1928. 
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2 GENERAL BOX CO, 
STATEMENT 


The General Box Co., licensed to do business in Louisiana, acquired 
title in fee to part of the property in question on September 21, 1946. 
On November 15, 1946, the company conveyed title to the land to a 
third party, but reserved to itself the timber rights for 20 years. On 
April 9, 1947, the company purchased for 10 years all timber rights on 
the other property in question. The timber on the land was located 
between the existing levee, or high-water mark, and the low-water 
mark along a portion of the banks of the Mississippi River. 

Lands thus located between the high- and low-water marks of a 
river is known in Louisiana as “batture,” and is subject to special 
treatment under the Louisiana constitution. 

In May of 1947, the State district engineer wrote to the president 
of the local levee board that the United States district engineer had 
proposed a project to enlarge the Brabston and Ashland levees, south 
of Vidalia, La., and recommended that the board concur in this pro- 
posal. On June 10, 1947, the United States district engineer sent 
copies of the plans to the board and requested that the board furnish 
a formal letter indicating that rights-of-way were available and that 
the United States was granted a right of entry to prosecute the work. 
On June 12, 1947, the levee board, acting according to its own pro- 
cedure, notified the district engineer of its decision to accede to his 
request. On July 31, 1947, the local tax assessor furnished the board 
with a list of the property owners in the area in which the work was 
to be performed, but the name of the General Box Co. did not appear 
thereon and, as a result, although the Government’s contractor entered 
on the property in question on August 1, 1947, and began to clear the 
land by bulldozing down the trees, it was not until about September 12, 
1947, that the box company learned of the partial destruction of its 
property. At that time, the box company requested the Govern- 
ment’s contractor to discontinue operations and allow the box com- 
pany to cut the remaining timber, This request was refused by the 
contractor because its bid for the work had been made on the basis of 
bulldozing the trees and additional expense would be incurred if the 
trees were cut and the contractor then had to remove the stumps. 
It should be noted at this point that, although it was necessary to 
remove these trees in order to obtain soil of the type necessary for 
the enlargement of the levee, none of the timber was necessary for or 
used in the enlargement of the levee. 

Thereafter, the company brought suit in the United States district 
court, under the Tucker Act, for damages for the destruction of its 
property, and ultimately a judgment of $10,801, plus interest, was 
entered against the United States by the district court. The United 
States and the General Box Co. both appealed to the court of appeals, 
the former on the merits, and the latter on the ground that the judg- 
ment allowed only 4 percent interest from the date of judgment. The 
court of appeals, with one judge dissenting, reversed, holding the 
United States free from liability. The United States Supreme Court 
granted certiorari and, with two justices dissenting, affirmed the ruling 
of the court of appeals, and on June 11, 1956, denied a petition for a 
rehearing. 
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The Supreme Court, speaking through Mr. Justice Reed, reasoned 
that Louisiana had donated to the United States its right to destroy 
the timber without prior notice. It was conceded that under Louisi- 
ana law the State had a riparian servitude for constructing and repair- 
ing the levees, and that the owner was required to permit the State to 
use the property for that purpose, without compensation. The Court 
had some difficulty with the problem of notice, since there was no 
State decision directly in point, but it relied on the court of appeals’ 
determinations of State law. 

Mr. Justice Frankfurter concurred, but remarked— 


* * * what a precarious business. it is for us to adjudicate 
a Federal issue dependent on what the Court finds to be 
State law, when the highest court of a State has not given us 
authoritative guidance regarding its law. In like situations 
I have, from time to time, suggested that legal procedure is 
not without resources for enabling us to found our decision 
securely on State law. 


Mr. Justice Douglas, with whom Mr. Justice Harlan concurred, 
dissented, stating: 


Even if I am mistaken in this view of the Louisiana law, I 
would hold as a matter of Federal law that the United States 
cannot rely on the State-created servitude to justify its own 
action, which borders on the wanton destruction of the 
property interests of the private owners of the timber. For 
all that appears General Box was prepared to remove the 
Paves without additional expense or delay to the United 

tates. 


The Department of the Army, in its report on the bill, states: 


The General Box Co. has not been compensated for the 
damage to its property, and under the terms of the Louisiana 
constitution cannot be so compensated. In this situation, 
the Department of the Army would have no objection to the 
payment of compensation to the General Box Co. for the loss 
it has incurred. The equitable obligation of the United 
States appears to be coexistent with that of the State of 
Louisiana, and since it would evidently require a constitu- 
tional amendment to authorize the payment by the latter, 
the only practicable existing means of payment is via the 
enactment of private relief legislation by the Congress. 


As to the joint benefits received by the State of Louisiana and the 
Federal Government with respect to the levee project, there is set 
forth below a memorandum prepared by an attorney for the company, 
with which the committee concurs, in that it concludes that the levee 
projects are of benefit to the entire United States. 


State Benerits as Oprossep To FreperaL BENEFITS OF 
THE Mississipp1 River Lever System 


The Flood Control Act appears as chapter 15 of title 33 of 
the United States Code Annotated. ‘The declaration of the 
policy of flood control as it relates to States appears as sec- 
tion 701-1 and the declaration of policy as it relates to the 
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Federal Government appears as 701-A. We quote the latter 
statute as follows: 

“Tt is hereby recognized that destructive floods upon the 
rivers of the United States, upsetting orderly processes and 
causing loss of life and property, including the erosion of lands, 
and impairing and obstructing navigation, highways, rail- 
roads, and other channels of commerce between the States, 
constitute a menace to national welfare; that it is the sense 
of Congress that flood control on navigable waters or their 
tributaries is a proper activity of the Fedeal Government in 
cooperation with States, their political subdivisions, and 
localities thereof; that investigations and improvements of 
rivers and other waterways, including watersheds thereof, 
for flood-control purposes are in the interest of the general 
welfare; that the Federal Government should improve or 
participate in the improvement of navigable waters or their 
tributaries, including watersheds thereof, for flood-control 
purposes if the benefits to whomsoever they may accrue are 
in excess of the estimated costs, and if the lives and social 
security of people are otherwise adversely affected.” 

It is thus seen that, as declaration of congressional policy, 
the general welfare clause and commerce clause of the 
aaa Constitution are paramount to the rights of the 

tates. 

Under the levee system formulated under the Jadwin plan 
and put into effect under the Flood Control Act subsequent 
to 1928, a complete revision was made and almost a complete 
departure from other levee plans and methods of controlling 
floodwaters of the Mississippi River. This revised plan, as 
we understand, called for levees far removed from the river- 
banks, for setback levees, fuse-plug levees and other innova- 
tions, including the impounding of waters of the tribu- 
taries when the main river is in flood stage. Some of the 
outstanding examples in this area are the Bonne-Carre 
Floodway, the reservoir systems of north Central Mississippi 
and the Morganza project. The Bonne-Carre Floodway is 
designed to protect New Orleans by diverting the flood- 
waters from the Mississippi River to Lake Pontchartrain. 
The Morganza project operates to prevent the Mississippi 
River from uniting with the Atchafalaya River, which, if 
this took place, would shorten the distance to the Gulf of 
Mexico by approximately 100 miles but in doing so, would 
leave Baton Rouge and New Orleans practically high and 
dry for river commerce purposes. The reservoir systems 
around Enid, Grenada, and Sardis, Miss., impound the 
waters of the upper Yazoo River watershed and control the 
flow of that watershed into the Mississippi River when it is at 
flood stage. 

We have considered the levee system as one which knows 
no political boundary lines and the system is in the nature 
of a chain which is no stronger than its weakest link. 

If New Orleans, Baton Rouge, and other river ports are 
benefited, or if the States benefit, we take the position that 
it is an incidental benefit and only subsidiary to the greater 
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benefit received by the Federal Government. The commerce 
carried on the Mississippi River compares favorably with 
the commerce of the St. Lawrence Waterway and the Great 
Lakes system. No one would dispute that the St. Lawrence 
Waterway and the Great Lakes system benefit the Nation as 
a whole, rather than the immediate bordering States. 

Early after the Louisiana Purchase in 1803, Congress de- 
clared, ‘‘All navigable rivers and waters in the former Terri- 
tories of Orleans and Louisiana shall be and forever remain 
public highways” (33 U.S. C. A. 10). 

Recently, the American Society of Civil Engineers held its 
national convention at Jackson, Miss., and there were a 
number of outstanding speakers, some of whom discussed the 
Mississippi River and flood control. One of them was Maj. 
Gen. Selon Hardin, division engineer of the lower Mississippi 
Valley division of the Corps of Engineers. The press re- 
ae him as saying, “In no other river valley of the United 

tates is the problem of flood control more complex than in 
the lower Mississippi River Valley.” He also stated, accord- 
ing to the press, “In recent years, large industries have 
moved into the lower 200 miles of the river and to a consider- 
able extent above that point, indicating an awareness of the 
security and opportunity that exists along this great river 
for a growing America. All of these facts have contributed 
to the need for a present reexamination of the project.” 

Col. William H. Lewis, district engineer of New Orleans, is 
quoted as saying, “Completion of the Mississippi River-Gulf 
Outlet will provide an essential facility for the port of New 
Orleans and for the entire Mississippi River Valley for an 
orderly and continuous development, consistent with the 
requirements of a rapidly expanding national population and 
economy.” 

The reservoirs of the Missouri Basin were discussed and 
R. J. Pafford, of Omaha, Nebr., Chief of the Reservoir Con- 
trol Center, Missouri River division, Corps of Engineers, 
said, ‘‘The six reservoirs of the Missouri Basin, the last of 
which is nearing completion, are the world’s largest existing 
block of manmade reservoir capacity,”’ and these reservoirs 
are said to be helping transform what was once called the 
“creat American Desert” into a fertile land and are reducing 
flood threats in an important region of the United States. 
These reservoirs serve an area stretching 1,300 miles from 
Cut Bank, Mont., to St. Louis, Mo. 

The Missouri River is one of the tributaries of the Missis- 
sippi River and we are informed it is 50 or more miles longer 
than the Mississippi River. Some treat the Missouri River 
as part of the Mississippi River. The two rivers combined 
are a total length of approximately 4,000 miles, rivaled only 
by the Nile and the Amazon. 

The industries referred to by General Hardin are the oil 
refineries, chemical and electric plants, and other great indus- 
tires already in operation or in the course of construction 
along the river from above Baton Rouge to below New Or- 
leans. The vital part these industries would have in & 
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national emergency cannot be overestimated and their value 
is incalculable. 

The Babstrom levee is an important link in the overall 
flood-control plan in the lower Mississippi River Valley. 
The timber involved was located in Dead Man’s Bend of the 
river and the Jevee was built across the land in the bend of 
the river. The location is about 20 miles south of Natchez, 
where the plant of the General Box Co. was located. The 
timber could have been barged or trucked to Natchez. 

The benefits to the States bordering the river are un- 
questionably great, but the greater benefits accrue to the 
Nation at large because of the traffic on the river and the 
commerce between the States and foreign countries. 

Without any disrespect to the dignity of the authority 
vested in the local authorities in the administration of levee 
affairs in their own districts, the realities of the situation 
are that the Federal authorities at all times control. Over- 
hanging the problem is the inherent power, aside from the 
statutory power, of the Federal Government to act in critical 
times, with or without the cooperation of local authorities, in 
reference to commerce and flood control and from these 
powers, necessarily, the Federal Government could act at 
any time when cooperation is lacking or is refused by the 
local authorities. The Nation has a great financial stake 
in the Mississippi River and, when considered in the light of 
the welfare of the Nation, will understandably usurp local 
authorities any time the need for it arises. 

We are firmly of the belief that the Nation at large benefits 
more than the bordering States under the flood-control 
program of the entire Mississippi Valley Basin, and par- 
ticularly the lower portion thereof. 


The Department of Justice, in its report, opposes the enactment 
of the bill, on the basis of the above-referred-to Federal court decision, 
and this is a position to which the committee does not desire to take 
exception. However, any such view of the legal rights of the parties 
should not be taken in derogation of the equitable right of Congress 
to compensate the company for the loss of its property in connection 
with a Federal project for the benefit of all the people. 

The committee has inserted language to permit a payment of 
attorney fees out of this award, not to exceed 10 percent, inasmuch 
as it is clear that certain attorneys have performed valuable services 
in connection with this claim, 

Attached hereto for the information of the Senate are the above- 
referred-to letters of the Department of the Army and the Department 
of Justice, as well as a letter addressed to the chairman of the com 
mittee by one of the attorneys in the case. 








GENERAL BOX CO. 7 


DEPARTMENT OF THE ARMY, 
Washington, D. C., June 6, 1957. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to 8. 118, 85th 
Congress, a bill for the relief of the General Box Co. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, to 
the General Box Company, of Des Plaines, Illinois, the sum of $13,- 
143.10. Such sum shall be in full satisfaction of all claims of such 
company against the United States for the destruction by the United 
States in 1947 of certain timber which was owned by such company in 
the State of Louisiana and for the loss of which such company brought 
suit against the United States in civil cases numbered 2536 and 2804 
in the United States District Court for the Western District of Louisi- 
ana, Alexandria Division.” 

The Department of the Army has no objection to this bill, provided 
it is amended as hereinafter recommended. 

Under the Federal Flood Control Act of May 15, 1928 (45 Stat. 534), 
as amended (33 U.S. C. 702a et seq.), the United States cooperated 
with the State of Louisiana in the containment of the Mississippi 
River, by the use of levees. To carry out this program, the United 
States required and the State of Louisiana agreed to furnish, without 
cost to the United States, the necessary rights-of-way for the con- 
struction of levees. By statute (Act No. 75, Acts of 1940, La. Rev. 
Stat., sec. 52.2), the State of Louisiana authorized local levee boards 
to donate to the United States the necessary “lands, movable or 
immovable property, rights-of-way, or servitudes” for use in con- 
nection with flood control. In 1928, the board of commissioners of 
the Fifth Louisiana Levee District agreed to meet the requirements of 
the Federal Flood Control Act by passing a resolution to “provide 
without cost to the United States all rights-of-way for levee founda- 
tions and levees on the main stem of the Mississippi River.” 

On May 19, 1947, the State district engineer wrote to the president 
of the Fifth Levee District that the United States district engineer had 
proposed a project to enlarge the Brabston and Ashland levees, south 
of Vidalia, La. The State district engineer recommended that the 
levee board concur in this proposal. On June 10, 1947, the United 
States district engineer sent copies of the plans to the levee board and 
requested that if the board agreed to this proposal, it furnish a formal 
letter indicating that rights-of-way were available for the work and 
ere United States was granted a right of entry to prosecute the 
work, 

On September 12, 1945, the levee board had adopted a resolution 
empowering the president of the board to “grant rights-of-way where 
the need is immediate, the proper right-of-way resolutions to be 
—. in the regular manner at the following board meeting.” 

ursuant to this authority, on June 12, 1947, the board president 
responded to the request of the United States district engineer by 
or its words and adding that, ‘“The Board of Commissioners of 
the Fifth Louisiana Levee District hereby is glad to comply with 
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your request and render you any assistance possible.” On July 9, 
1947, that letter was incorporated in the minutes of the board. In 
later litigation arising out of this project, the United States court 
of appeals and the United States Supreme Court accepted this pro- 
cedure as a ratification by the board of the acts of its president. 

On July 15, 1947, the United States district engineer advised the 
board that notice to proceed with the levee enlargement had been 
sent to H. B. Blanks Construction Co. on June 10, 1947, and to Pioneer 
Contracting Co. on July 11, 1947, and that under the terms of the 
contracts work was to commence within 20 days of those dates. 

The board had first been advised of the pendency of this project on 
May 19, 1947, and on June 12, 1947, the board president had notified 
the office of the United States engineers that the board accepted the 
proposal and agreed to furnish the rights-of-way. On June 20, 1947, 
the board requested that the local tax assessor furnish it with a list 
of the property owners in the area in which the work was to be per- 
formed. After a second request of the same nature, this list was 
furnished by the assessor on July 31, 1947. The name of the General 
Box Co. did not appear on this list. The United States district court 
in one of its opinions on this case (General Box Company v. United 
States et al., 107 F. Supp. 981 (1952)) indicated that General Box Co. 
had acquired timber rights on the property involved, after the com- 
pilation of the tax rolls, and therefore did not appear on the list. 

General Box Co., a Delaware corporation, licensed to do business 
in Louisiana, on September 21, 1946, acquired title in fee to part of 
the property in question, On November 15, 1946, the company con- 
veyed title to the land to a third party, reserving to itself for 20 
years the rights to all timber on the property. On April 9, 1947, 
the company purchased for 10 years all timber rights on the other 
property in question. The trees on the land were located between 
the existing levee, or high-water mark, and the low-water mark alon, 
a portion of the banks of the Mississippi River. Land locate 
between the high- and low-water marks of a river is known in Loui- 
siana as “‘batture,” and is subject to special treatment under the 
Louisiana constitution. 

On July 31, 1947, an inspector for the levee board verbally notified 
the owners of the land on which the timber was situated of the proj- 
ect. On October 10, 1947, the president of the levee board addressed 
the following letter to the landowners: 

“Our inspector, Mr. D. L. Nelson, advises us that you have been 
previously notified by him that the enlargement work on the Brabston 
and Ashland levees in Concordia Parish, La., would soon begin. 

“As you of course know, the work on the Brabston enlargement 
has already started. We are today in receipt of a letter from the 
Corps of Engineers, New Orleans district, advising us that notice to 
proceed with work on items M-337-R-D & E, Ashland levee in 
Concordia Parish, La., was issued October 7, 1947, to the Atlas 
Construction Co., Waxahachie, Tex. 

“According to the terms of the contract, work must commence 
within 20 calendar days after the date of receipt by the contractor 
of notice to proceed. 

“We respectfully request that any buildings, timber, or other obsta- 
cles which might be within the rights-of-way be removed prior to 
the time that the contractor begins work, 
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‘For any further detailed information which you might desire I 
would advise that you contact Mr. F. N. Geddes, regional engineer, 
United States Engineers, St. Joseph, La.” 

It is to be noted that this formal letter was not sent to the land- 
owners until the work cn Brabston levee had commenced, and that 
no notice, verbal or written, was ever given by the levee board to the 
General Box Co. 

On or about August 1, 1947, acting under its contract with the 
United States engineers for the enlargement of the Brabston levee, 
the Pioneer Contracting Co. entered upon the land on which the timber 
owned by the General Box Co. was situated, and began to clear that 
land by bulldozing down the trees. The contract called for this 
method of land clearance, because it was admittedly much cheaper 
to bulldoze the trees than to cut them down and then remove the 
stumps. The Government brief to the United States court of appeals 
in the later litigation states that, “It [the timber] was pushed over and 
thus destroyed, by bulldozers because the contractors’ bid was sub- 
stantially reduced ‘on the basis of that method of removing the 
timber.’ * * * This was a substantially less expensive method than 
removing the stumps which appellee’s [General Box Co.’s] salvaging 
operation would Jeave.” It was necessary to remove these trees in 
order to obtain soil of the type necessary for the enlargement of the 
levee. None of the timber was necessary for or used in the enlarge- 
ment of the levee. 

Because of the isolated location of the timber, the company did not 
learn about the destruction of its trees until on or about September 
12,1947. Representatives of the company then went on the land and 
noting that only a portion of the timber had been destroyed, asked the 
Pioneer Contracting Co. to discontinue operations and allow the 
General Box Co. to cut the remaining trees. This request was refused 
by the contractor because its bid for the work had been made on the 
basis of bulldozing the trees and additional expense would be incurred 
if the trees were cut and the contractor then had to remove the 
stumps. 

The General Box Co. filed two actions in the district court against 
the United States and the Pioneer Contracting Co. for damages under 
the Tucker Act (28 U.S. C. 1346 (a) (2)). Alternative claims made 
under the Federal Tort Claims Act were later abandoned in the district 
court. The suits were consolidated for trial, and ultimately a single 
judgment of $10,801, plus interest, was entered against the United 

tates (119 F. Supp. 749 (W. D. La., 1954)). The prior opinions of 
the district court in the case appear at 94 Federal Supplements 441 
and 107 Federal Supplement 981. The United States and General 
Box Co. both appealed to the court of appeals, the former on the merits 
and the latter on the ground that the judgment allowed only 4 percent 
interest from the date of judgment. The court of appeals, with one 
judge dissenting, ret etel the case, holding the United States free 
from liability (224 F. 2d 7 (5th Cir., 1955)). The United States 
Supreme Court granted certiorari “to examine the liability of the 
United States for proceeding to clear this land without notice to peti- 
tioner, the owner of the trees, and thus without granting petitioner a 
reasonable opportunity to salvage the timber.” With two Justices 
dissenting, the Supreme Court affirmed the ruling of the court of 
appeals freeing the United States from liability (351 U.S. 159 (1956)). 
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On June 11, 1956, the Supreme Court denied a petition for rehearing 
(351 U. S. 990 (1956)). 

The timber destroyed was located on land between the levee (or 
highwater mark) ~~ the low-water mark of the Mississippi River. 
Such land is known as batture in Louisiana and is subject to special 
rules regarding its use by the State. Historically, in Louisiana, the 
owner of property bordering on a navigable stream was required to 

ive to the State, without compensation, so much of the land as might 
e required for the construction of levees and highways. ‘This servi- 
tude was modified by article XVI, section 6, of the Louisiana con- 
stitution of 1921, which provides as follows with respect to such lands: 

“Lands and improvements thereon hereafter actually used or 
destroyed for levees or levee drainage purposes * * * shall be paid 
for at a price not to exceed the assessed value for the preceding year, 
provided that this shall not apply to batture * * *.” [Italic added.] 

The Supreme Court, in denying the liability of the United States 
in this case, summarized the applicable law as follows (footnotes 
omitted): 

‘Petitioner [General Box Co.] concedes that under the civil law 
of Louisiana the property on which its trees were standing, being 
batture, is subject to a riparian servitude for use by the State of 
Louisiana in constructing and repairing levees, and that historically 
the owner of such property has been required to permit State use 
without compensation of such part thereof as might be needed for 
levee purposes. And it is not denied that the timber on this land, 
as well as the land itself, is subject to the exercise of the servitude for 
levee purposes. 

“Petitioner in effect does claim, however, that the State did not 
effectively exercise the riparian servitude for the reason that the appro- 
priation here was arbitrary and therefore beyond the power of the 
State. This contention is based upon the fact that no notice of the 

roposed destruction was given to petitioner. It is argued that under 
uisiana law, which of course defines the bounds of the riparian 
servitude, the power possessed by the State by reason of the servitude 
is not an unlimited and arbitrary power; that it would be arbitrary, 
oppressive, and unjust to exercise the State’s rights under the servi- 
tude in the circumstances of this case without prior notice to petitioner; 
that therefore the attempt by the State to exercise the servitude 
without such notice was ineffective to cause an appropriation of the 
timber pursuant to the servitude. If Louisiana could not exercise its 
rights under the servitude without first giving notice to petitioner, the 
timber here involved was never successfully taken by the State free 
of an obligation to compensate for the taking. It would follow that 
the United States received no rights from the levee board permitting 
destruction of the trees by it free of that obligation. The court of 
appeals held, based upon its analysis of Louisiana law, that prior 
notice to petitioner was not a prerequisite to an appropriation of its 
timber for levee purposes. We ordinarily accept the determinations 
of the courts of appeals on questions of local law, and we do 

so here. * * * 

* * * ed * * * 

“Since, as we hold, petitioner’s property was effectively appro- 
poe by State authorities pursuant to the servitude, the United 

tates cannot be liable to petitioner for the value of the property. 
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The State, as owner of the servitude, legally could have destroyed 
the timber without prior notice and without any opportunity for 
mitigation of losses, and yet be free of liability to petitioner. The 
destruction, it seems to us, was consistent with the rights of the State 
under the servitude. Rather than undertaking the levee project 
itself, Louisiana, through one of its agencies, donated its rights as 
against petitioner’s timber to the United States. The United States, 
as donee of those rights, could exercise them to their full extent 
without incurring liability, just as its donor could have done.” 

In view of the above determinations, the Supreme Court did not 
rule upon the computation of compensation, or the question of the 
rights of the United States against the levee board in the event that 
the former should be held liable. 

The question of legal liability having been resolved against the 
General Box Co. by the highest court in the land, only the equities 
of the case can remain for consideration. On one side, the company 
has been deprived of valuable property through no fault of its own. 
On the other side, the United States acted pursuant to an arrangement 
with the State of Louisiana to supply rights-of-way without cost to 
the United States. Mr. Justice Douglas, with whom Mr. Justice 
Harlan concurred, dissented from the majority opinion of the Supreme 
Court. He doubted that Louisiana law allowed the seizure of batture 
without prior notice to the property owner, and went on to observe: 

“Even if I am mistaken in this view of the Louisiana law, I would 
hold as a matter of Federal law that the United States cannot rely on 
the State-created servitude to justify its own action, which borders 
on the wanton destruction of the property interests of the private 
owners of the timber. For all that appears General Box was prepared 
to remove the timber without additional expense or delay to the 
United States. 

“The requirement of notice is deeply engrained in our system of 
jurisprudence. Mullane v. Central Hanover Bank (339 U. 8. 306); 
Covey v. Town of Somers, decided this day (351 U. S. 141 (1956)). 
The taking of property without notice where notice can reasonably 
be given and with the result that the owner is deprived of the chance 
to salvage the property is sheer confiscation.” 

The effect of the hold-harmless clause executed by the State of 
Louisiana in connection with the Federal flood-control program, 
should be to establish a right of action over by the United States 
against Louisiana, in the event that the United States is held legally 
liable for damages arising out of a project covered by the hold- 
harmless clause. Individuals cannot by a contract executed between 
them, insulate themselves from liability to a third person not a 
party to that contract. The United States as a sovereign is entitled 
to immunity from suit except to the extent that the immunity has 
been waived. However, in view of the general waivers of immunity 
in the Tucker Act and the Federal Tort Claims Act, it hardly seems 
probable that the effect of a hold-harmless clause executed pursuant 
to the Federal flood-control program is to limit these waivers of 
immunity. The Supreme Court in its decision on this ease did not 
absolve the United States from liability because of the hold-harmless 
clause, but rather because it found that the taking by the State of 
Louisiana was lawful and, therefore, the United States as donee of 
the State succeeded to the same rights. The Court stated that, 
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“Tf Louisiana could not exercise its rights under the servitude with- 
out first giving notice to petitioner, the timber here involved was 
never successfully taken by the State free of an obligation to com- 
pensate for the taking. it would follow that the United States 
received no rights from the levee board permitting destruction of the 
trees by it free of that obligation.” 

The General Box Co. has not been compensated by Louisiana for 
the damage to its property, and under the terms of the Louisiana 
constitution cannot be so compensated. In this situation, the 
Department of the Army would have no objection to the payment 
of compensation to the General Box Co. for the loss it has incurred. 
The equitable obligation of the United States appears to be coexist- 
ent with that of the State of Louisiana, and since it would evidently 
require a constitutional amendment to authorize the payment by the 
latter, the only practicable existing means of payment is via the 
enactment of private relief legislation by the Congress. 

It was the opinion of the Federal district court that the damage 

to the timber of the General Box Co. amounted to $10,801, exclu- 
sive of interest. S. 118, 85th Congress, provides for the payment of 
$13,143.10 to the company. It is recommended that S. 118 be 
amended by striking out “$13,143.10” as it appears in line 6 of page 1 
of the bill, and inserting in lieu thereof $10,801,” and by adding the 
following provision at the end of the bill: 
“Provided, That no part of the amount appropriated in this Act in 
excess of 10 per centum thereof shall be paid or delivered to or received 
by any agent or attorney on account of services rendered in connection 
with this claim, and the same shall be unlawful, any contract to the 
contrary notwithstanding. Any person violating the provisions of 
this Act shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined in any sum not exceeding $1,000.” 

The cost of this bill, if enacted as recommended, will be $10,801. 

The Bureau of the Budget has advised that it has no objection to 
the submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 





DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATrroRNBEY GENERAL, 
Washington, D. C., June 7, 1957; 
Hon. James O, Eastnanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator: This is in response to your request for the views of 
the Department of Justice relative to the bill (S. 118), for the relief of 
the General Box Co. 

The bill would provide for the payment to the General Box Com- 
pany, of Des Plaines, IIl., of the sum of $13,143.10 as compensation 
for the loss sustained by the claimant company as the result of the 
construction of a flood-control project on the Mississippi River. 

The act for the control of floods on the ee River and its 
tributaries (45 Stat. 534), provided in part that ‘““No money appro- 
priated * * * shall be expended on the construction of any item of 
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the project until the States or levee districts have given assurances 
satisfactory to the Secretary of War that they will * * * (c) provide 
without cost to the United States, all rights of way for levee founda- 
tions and levees on the main stem of the Mississippi River between 
Cape Girardeau, Missouri, and the Head of Passes.” 

Claimant company owned certain timber growing on the land 
between the high- and low-water marks on the bank of the Mississippi 
River where a protective levee wall was constructed by a contractor 
of the United States. The timber was destroyed by the contractor 
in clearing the land, Claimant company brought suit against the 
United States in the United States District Court for the Western 
District of Louisiana for the value of the timber and was awarded 
judgment for damages which were assessed at $10,801 (General Box 
Company v. United States, 94 F. Supp. 441, 107 F. Supp. 981, 119 F. 
Supp. 749). The Court of Appeals for the Fifth Circuit reversed 
(224 F. 2d 7) and the Supreme Court of the United States affirmed 
the decision of the court of appeals (351 U.S. 159). 

In the opinion of the Supreme Court it is noted that the State of 
Louisiana had by legislative act given general authority to its levee 
boards to donate the necessary lands to the United States and that a 
right of entry to do the work involved in the case had been given to 
the levee district. No notice was given to the claimant of the inten- 
tion to remove the trees and the claimant contended that it should 
have been given the opportunity to salvage the timber. Both the 
court of appeals and the Supreme Court construed the Louisiana law 
as not requiring such prior notice as a prerequisite to the appropriation 
of the timber for levee purposes and that the United States succeeded 
to the rights of the State which, in effect, owned the timber for levee 
purposes. 

In the circumstances there appears to be no justification for 
requiring the United States to assume liability for the loss of claimant’s 
timber. Accordingly, the Department of Justice is opposed to the 
enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report, 

Sincerely, 
WittiaM P. Rogers, 
Deputy Attorney General, 





Barnett, Jones & MonrGomery, 
Arrorneys at Law, 
Jackson, Miss., January 15, 1957. 


Re claim of General Box Co. vy. United States. 


Hon. J. O. Easruanp, 
United States Senator, Washington, D. C. 
Dear Senator Eastuanp: We understand that on January 7, 
rivate bill S. 118 was introduced for the relief of General Box Co. 
he bill is for authority to pay $13,143.10, which represents an original 
a ramp of $10,801 entered on May 17, 1954, in the United States: 
istrict Court for the Western District of Louisiana, and $2,342.10, 
representing the court costs and expenses of carrying the litigation 
through to the Supreme Court of the United States, The judgment. 
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was reversed by the Court of Appeals for the Fifth Circuit and the 
United States Supreme Court affirmed the court of appeals. 

The action grew out of the destruction by levee contractors of 
timber owned by the General Box Co., which timber was situated 
between the levee and the Mississippi River on the Louisiana side, 
The contractors were performing a contract with the United States 
engineers in raising the height of the levee and everything the con- 
tractors did was pursuant to the contract. 

The action was based upon the due compensation clause of the 
fifth amendment of the Federal Constitution. 

It would unduly lengthen this letter to give all the facts about the 
controversy but the facts will be found in the several opinions rendered 
in the suit. The district court’s opinions are reported in 94 Federal 
Supplement 441, 107 Federal Supplement 981 and 119 Federal 
Supplement 249. The opinion of the court of appeals is reported in 
244 Federal 2d 7. We call particular attention to the dissent of 
Judge Cameron in the latter opinion. 

The Supreme Court’s opinion is in 351st United States Reports at 
page 159, 100 Lawyer’s Edition 582, 76 Supreme Court 728. Justices 
Douglas and Harlan dissented from this opinion. 

Our firm and two other law firms represented the General Box Co. 
in this litigation and, naturally, are very much interested in Senate 
bill 118. 

The Supreme Court applied Louisiana law to the facts and found 
that the timber had been taken under the civil law of Louisiana and 
the due compensation clause of the Federal Constitution had no ap- 
plication. The dissent of Justices Harlan and Douglas was based 
upon the conclusion that Judge Dawkins, the district judge, was the 
one most able to construe and apply the civil law of Louisiana and for 
that reason, his opinion should be affirmed. 

It would, doubtless, appear to you at this point that, the Supreme 
Court having disposed of the case, there is nothing further than that 
to be done. But the concluding sentence of the opinion of the Su- 
preme Court said, “Petitioner did not assert in its complaint or in its 
question presented on petition for certiorari that destruction violated 
the due process clause of the fifth amendment.” 

For the General Box Co. to pursue the due process avenue in ap- 
proaching the problem would almost, of necessity, require an en- 
abling act to avoid the statute of limitations, for the original destruc- 
tion occurred in 1947. Then, too, the delay and expense of carrying 
on the original claim under the due compensation clause makes it 
almost impractical to undertake to go again into the district court or 
into the Court of Claims. Judge Dawkins fixed the value of the timber 
at $10,801. But even though the Supreme Court had affirmed Judge 
Dawkins, the cost against the United States would not have been 
recoverable (28 U. S. C. A. 2412). These costs, of course, did not 
include the expenses incurred by the three law firms in the litigation. 

You will thus realize the discouragement, from a cost and expense 
point of view, of taking the case up again under the due process clause 
when the most that is recoverable would be in the neighborhood of 
$10,801. 

When we filed the suit under the due-compensation clause, we did so 
under the theory that the Mississippi River is strictly a Federal 
problem, The original approach we took was that, being a Federal 
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problem and the Federal Government having moved in, the local 
authorities had nothing more to do with it. The river drains tremen- 
dous watershed through the northern areas of the country and carries 
enormous commerce. The very floods which so enriched the soil in 
the lower regions of the river made it, in many years, particularly in 
1928, impossible to cultivate. After the disastrous flood of 1928, 
the Flood Control Act was just about rewritten and from it, we got the 
impression that very little authority was left to the local authorities. 
There is nothing, however, that we can tell you about the river, from 
your personal experience with it and from your long experience in 
Congress. 

We are writing to ask you to give careful consideration to Senate bill 
118 and to give it, if you will, the benefit of your help and assistance. 
It is our sincere opinion that there is a debt due and owing that ought 
to be paid by the United States from a legal point of view, but aside 
from that, there is the moral obligation of the Government to pay for 
what is destroyed at a time when no emergency existed. 

The writer again expresses his appreciation for the courtesies shown 
on the recent visit to you during the holidays. I will continue to hope 
for success for you in all of your endeavors. 

With good wishes, I am, 

Sincerely yours, 
O P. Z. Jones. 


39018°—5S_ H. Rept., 85-2, vol. 7——77 
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Mr. Asumore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 1657] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 1657) for the relief of Lloyd C. King, having considered the same, 
report favorably thereon without amendment and recommend that the 
bill do pass. 

PURPOSE 


The purpose of the proposed legislation, as amended, is to authorize 
and direct the Secretary of the ‘Treasury to pay the sum of $1,000 to 
Lloyd C. King, of East Braintree, Mass., in full satisfaction of all of 
his claims against the United States on account of injuries sustained 
by him as a result of his being struck by a United States Navy vehicle 
in Boston, Mass., on March 18, 1949. 


STATEMENT 


Records of the Navy Department disclose that on March 18, 1949, a 
United States Navy sedan operated by James L. M. Pendleton was 
returning to Squantum, Mass., from an official trip to South Wey- 
mouth, Mass. Pendleton was proceeding north on Quincy Avenue; 
it was snowing very hard. At the intersection with Haywood Street, 
Pendleton observed a pedestrian, Mr. Lloyd C. King crossing from his 
left to his right. He immediately attempted to stop his vehicle, but 
was unable to do so before striking Mr. King with the right front 
side of his right fender. ‘Traffic was moderate and there were no 
parked cars to interfere with anyone’s vision or maneuverability. The 
road is smooth, black top, 4 trafiic lanes approximately 40 feet in 
width. ‘There is no traffic light at this intersection. Haywood Street 
stops at Quincy Avenue. It was snowing very hard, the visibility 
being restricted in snow, the road being very slinpery. Pendleton was 
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traveling about 20 miles per hour; he did not see King until King 
was in the middle of the street, approximately 15 feet in front of the 
car. At that time it appeared that Mr. King was not watching the 
car too closely, although his statement indicates that he had seen 
the car before he had started to cross the street, and attempted to 
cross in front of the Navy car. As soon as Pendleton sighted Mr. 
King, he applied brakes and sounded his horn, but began skidding, 
straight ahead, but with the rear of the car tending to the right. This 
allowed him to strike Mr. King with the right side of the right front 
fender, just at the curb line, knocking him to his knees, causing him 
to try to break his fall by extending his arm, which caused him to suffer 
a sprained shoulder, and to lose his glasses, which were found later, 
Reng snow, and broken. The Navy car came to a stop alongside Mr. 
{ing. 

The Navy report goes on to state that-Mr. King was examined by 
Lt. (jg.) M. J. Janesics, USNR, assistant medical officer, United States 
Naval Air Station, Squantum, Mass., on April 8, 1949. It further 
sets out that Mr. King was approximately 50 years old, married; was 
employed by the Boston Edison Co. as a turbine tender and was 
+ nia by Mr. Sheldon Williams, attorney at law, Quincy, 
Mass. 

‘The investigating officer was of the opinion that the accident was 
due to the negligence of the, operator of the Navy vehicle in that he 
did not have positive control of his car, and, therefore, was unable 
to stop, or otherwise avoid the pedestrian; furthermore, the point of 
impact was on or even over the curb line onto the driveway of the 
service station, located at this point, further indicating that by the 
exercise of a little judgment, he could have released the brakes, stopped 
skidding, and gone around Mr. King. 

It was his further opinion that Mr. King was contributorily negli- 
gent in that he saw the Navy vehicle approaching, yet proceeded to 
attempt to cross in front of the moving vehicle. In his endorsement 
forwarding the investigative report of the accident, however, the 
Chief of Naval Air Reserve Training stated that it was considered 
that the negligence of the operator of the Government vehicle, acting 
within the scope of his employment, was the primary cause of the 
accident; that it was believed that proof of contributory negligence on 
the part of the claimant with the evidence at hand would be difficult. 

No claim had been submitted by or on behalf of Mr. King when 
the report was forwarded in May 1949. 

On September 14, 1954, Edward J. Brady, Esq., of Quincy, Mass., 
wrote the Navy Department concerning this case. He stated that he 
was in the process of probating the estate of C. Sheldon Williams, 
attorney for Mr. King and that among his effects was a folder con- 
taining a claim of Mr. King against the Government for personal in- 
jury arising out of the accident. His letter went on to state that it 
appeared that on May 5, 1949, a claim was filed with the Chief of 
Naval Air Reserve Training, Squantum, Mass. Mr. Brady trans- 
mitted a claim by Mr. King in the amount of $5,000. Accompany- 
ing the claim was a detailed medical report by Mr. King’s physician 
and a statement that his fee for professional services rendered was 
$100; a letter from the Boston Edison Co. informed Mr. King that its 
records indicate that because of an off-duty accident he was absent 
from work from March 18 to April 5, 1949, and that this period of 
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18 calendar days included 14 scheduled workdays. Added to the 
letter was information to the effect that Mr. King’s hourly wage was 
$1.61 and his weekly average was $64.50. Two other medical bills, 
one in the amount of $25 and the other in the amount of $28 were 
attached to the claim. 

Further correspondence between Mr. Brady and the Navy Depart- 
ment disclosed that a claim was submitted in November 1949, but was 
returned to Mr. Williams with the request that the amount intended 
to be claimed be indicated on the claim forms. The claim was ap- 
parently never returned by Mr. Williams. 

Mr. Brady was informed by the Department that the statute re- 
lating to claims such as that of Mr. King authorizes the Department 
of the Navy to consider and settle administratively those claims that 
are not in excess of $1,000, but it does not permit the Department to 
consider claims for larger amounts. Since Mr. King’s claim was 
for more than $1,000, the Department of the Navy could not consider 
it (title 28 U.S. C., sec. 2672). 

Mr. Brady then inquired as to whether the Navy would consider 
the claim administratively if it were reduced to $1,000. He was 
advised that the statute under which claims of the nature of Mr. 
King’s claim are cognizable provides that a tort claim against the 
United States shall be forever barred unless action is begun thereon 
within 2 years after such claim accrues or unless, if it is a claim not 
exceeding $1,000, it is presented in writing to the appropriate Federal 
agency within 2 years after such claim accrues (title 28 U.S. C., see. 
2401, as amended). Furthermore, the Department of the Navy 
notified Mr. Brady that it would have no authority to administratively 
consider the claim of Mr. King should he decide to reduce it to an 
amount not exceeding $1,000. 

The Navy Department advises the committee that a completed 
claim was not submitted by Mr. King to the Department of the Navy 
within the statutory period for the submission of such a claim and then 
more than 2 years after the accident occurred out of which the claim 
arose, a claim in excess of the statutory amount which the Department 
of the Navy was authorized to consider was submitted. 

In its report submitted to this committee, the Department of the 
Navy recommends against favorable consideration of this claim on 
the grounds that the claim has been barred by the statute of limitations 
of the Federal Tort Claims Act. Ordinarily, the committee would 
agree with the conclusion and would recommend against favorable 
consideration where a claim has not been timely filed within the 
statutory period. However, the committee perceives equitable con- 
siderations which lead the committee to recommend that this claim 
be favorably considered. Mr. King’s original attorney died while 
prosecuting the claim on behalf of Mr. King and the committee feels 
that because of the death of his attorney and the lapse between his 
ability to secure another attorney to prosecute his claim, the action 
was not timely filed. In view of this, the committee does believe that 
there are equities present requiring some compensation to Mr. King. 
He was injured by an automobile operated by a Government employee 
acting in a duty status. He incurred hospital expenses, doctor’s bills, 
and suffered a loss of wages. This claimant has been damaged and 
the committee feels it only equitable to compensate him in some 
measure for the damages suffered. The committee has reduced the 
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award in the instant bill to the sum of $1,000, in the belief that such 
sum represents adequate compensation for the damages suffered. In 
view of the facts as set out above, the committee, therefore, recom- 
mends that this bill, S. 1657, as amended, be favorably considered. 

The committee is retaining the 10-percent attorney-fee provision, 
in view of the fact that actual services have been performed by an 
attorney on behalf of the claimant. 

Attached hereto and made a part hereof is the report submitted by 
the Navy Department on a similar bill of the 84th Congress. 


DEPARTM2NT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice oF LeGisuaTIve LIAIsoNn, 
Washington, D. C., July 17, 1956. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter of May 
23, 1956, to the Secretary of the Navy requesting comment on S. 3898, 
a bill for the relief of Lloyd C. King. 

The purpose of this proposal is to authorize the payment of the sum 
of $2,788 to Mr. Lloyd C. King, of East Braintree, Mass., in full 
satisfaction of all claims against the United States on account of 
injuries sustained by him as a result of his being struck by a United 
States Navy vehicle in Boston, Mass., on March 18, 1949. 

The investigating officer’s report on the accident, in part, is as 
follows: 

“(a) Subject accident occurred on March 18, 1949, at approximately 
1355 on Quincy Avenue, East Braintree, Mass. 

“(b) United States Navy sedan No. 65146, operated by James 
L. M. Pendleton (SN), USNR, was returning to naval air station, 
Squantum, Mass., from an official trip to South Weymouth, Mass. 
Pendleton was proceeding north on Quiney Avenue; it was snowing 
very hard. At the intersection with Haywood Street, Pendleton ob- 
served a pedestrian, Mr. Lloyd C. King, crossing from his left to his 
right. He immediately attempted to stop his vehicle, but was unable 
to do so before striking Mr. King with the right front side of his right 
fender. Traffic was moderate and there were no parked cars to inter- 
fere with anyone’s vision or maneuverability. The road is smooth, 
black top, 4 traffic lanes approximately 40 feet in width. There is no 
traffic light at this intersection. Haywood Street stops at Quincy 
Avenue. It was snowing very hard, the visibility being restricted in 
snow, the road being very slippery. Pendleton was traveling about 
20 miles per hour; he did not see King until King was in the middle 
of the street, approximately 15 feet in front of the car. At that time 
it appeared that Mr. King was not watching the car too closely, 
although his statement indicates that he had seen the car before he 
had started to cross the street, and attempted to cross in front of the 
Navy car. As soon as Pendleton sighted Mr. King he applied brakes 
and sounded his horn, but began skidding, straight ahead, but with 
the rear of the car tending to the right. This allowed him to strike 
Mr. King with the right side of the right front fender, just at the curb 
line, knocking him to his knees, causing him to try to break his fall 
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by extending his arm, which caused him to suffer a sprained shoulder, 
and to lose his glasses, which were found later, in the snow, and 
broken. The Navy car came to a stop alongside Mr. King. 

“(c) Mr. King indicated that he had the wind knocked out of him, 
did not know whether or not he was injured but requested to see his 
doctor. Pendleton then took him to Dr. George D. Davidson, 1200 
Hancock Street, Quincy, Mass., who examined him and ordered him 
to the hospital for X-rays, Pendleton taking him to the Quincy City 
Hospital, where he left him.” 

The report goes on to state that Mr. King was examined by Lt. 
(jg.) J. Jancsics (Marine Corps Reserve), USNR, assistant medical 
officer, United States Naval Air Station, Squantum, Mass., on April 
8, 1949. It further sets out that Mr. King was approximately 50 years 
old, married; was employed by the Boston Edison Co. as a turbine 
tender and was represented by Mr. Sheldon Williams, attorney at 
law, Quincy, Mass. 

The investigating officer was of the opinion that the accident was 
due to the negligence of the operator of the Navy vehicle in that he did 
not have positive control of his car, and, therefore, was unable to stop, 
or otherwise avoid the pedestrian; furthermore, the point of impact 
was on or even over the curb line onto the driveway of the service sta- 
tion, located at this point, further indicating that by the exercise of a 
little judgment, he could have released the brakes, stopped skidding 
and gone around Mr. King. 

It was his further opinion that Mr. King was contributorily negli- 
gent in that he saw the Navy vehicle approaching, yet proceeded to 
attempt to cross in front of the moving vehicle. In his endorsement 
forwarding the investigative report of the accident, however, the Chief 
of Naval Air Reserve Training stated that it was considered that the 
negligence of the operator of the Government vehicle, acting within 
the scope of his employment, was the primary cause of the accident; 
that it was believed that proof of contributory negligence on the part 
of the claimant with the evidence at hand would be difficult. 

No claim had been submitted by or on behalf of Mr. King when the 
report was forwarded in May 1949. 

On September 14, 1954, Edward J. Brady, Esq., of Quincy, Mass., 
wrote this Department concerning this case. He stated that he was 
in the process of probating the estate of C. Sheldon Williams, attorney 
for Mr. King and that among his effects was a folder containing a 
claim of Mr. King against the Government for personal injury arising 
out of the accident. His letter went on to state that it appeared that 
on May 5, 1949, a claim was filed with the Chief of Naval Air Reserve 
Training, Squantum, Mass. Mr. Brady transmitted a claim by Mr. 
King in the amount of $5,000. Accompanying the claim was a de- 
tailed medical report by Mr. King’s physician and a statement that his 
fee for professional services rendered was $100; a letter from the 
Boston Edison Co. informed Mr. King that its records indicate that 
because of an off-duty accident he was absent from work from March 
18, 1949, to April 5, 1949, and that this period of 18 calendar days 
included 14 scheduled workdays. Added to the letter was information 
to the effect that Mr. King’s hourly wage was $1.61 and his weekly 
average was $64.50. Two other medical bills, one in the amount of 
$25 and the other in the amount of $28 were attached to the claim. 

Further correspondence with Mr. Brady disclosed that a claim was 
submitted in November 1949, but was returned to Mr. Williams with 
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the request that the amount intended to be claimed be indicated on 
the claim forms. The claim was apparently never returned by Mr. 
Williams. 

Mr. Brady was informed that the statute relating to claims such as 
that of Mr. King authorizes the Department of the Navy to consider 
and settle administratively those claims that are not in excess of 
$1,000, but it does not permit the Department to consider claims for 
larger amounts. Since Mr. King’s claim was for more than $1,000, 
the Department of the Navy could not consider it (title 28 U. S. C., 
sec. 2672). 

Mr. Brady then inquired as to whether the Navy would consider 
the claim administratively if it were reduced to $1,000. He was ad- 
vised that the statute under which claims of the nature of Mr. King’s 
claim are cognizable provides that a tort claim against the United 
States shall be forever barred unless action is begun thereon within 2 
years after such claim accrues or unless, if it is a claim not exceeding 
$1,000, it is presented in writing to the appropriate Federal agency 
within 2 years after such claim accrues (title 28 U.S. C., see. 2401, 
as amended). 

Under the circumstances existing in this case, Mr. Brady was 
informed the Department of the Navy would have no authority to 
administratively consider the claim of Mr. King should he decide to 
reduce it to an amount not exceeding $1,000. 

The statutes referred to above are those provisions of title 28 of 
the United States Code popularly referred to as the Federal Tort 
Claims Act. 

A completed claim was not submitted by Mr. King to the Depart- 
ment of the Navy within the statutory period for the submission of 
such a claim and then more than 2 years after the accident occurred 
out of which the claim arose, a claim in excess of the statutory amount 
which the Department of the Navy was authorized to consider was 
submitted. 

It is considered that the granting of relief in this case would place 
Mr. King in a preferential status over numerous other claimants whose 
claims have been barred by the Federal Tort Claims Act. The De- 
partment of the Navy, therefore, is opposed to the enactment of S. 3898. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
to the Congress. 

Sincerely yours, 
N. J. Frank, Jr., 
Captain, United States Navy, 
Acting Director, Office of Legislative Liaison 
(For the Secretary of the Navy.) 
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Mr. Asumore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 2647] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 2647) for the relief of D. S. and Elizabeth Laney, having con- 
sidered the same, report favorably thereon with amendments and 
recommend that the bill do pass. 

The amendments are as follows: 

Page 1, lines 6, 7, 8, and 9, strike out “$4,592.28, plus interest on 
$2,572.80 from January 15, 1951, and on $2,019.48 from July 21, 1953, 
at the rate of 6 per centum per annum, to the date of payment under 
the authority of this Act.” and insert “$2,572.80.” 

Page 2, lines 3 and 4, strike out ‘‘in excess of 10 per centum thereof”. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay D. S. Laney and Elizabeth 
Laney, of Osceola, Ark., $2,572.80 in full settlement: of their claims 
against the United States for a refund of an overpayment of their 
Federal income tax for the year 1951. 


STATEMENT 


On March 18, 1952, D. S. and Elizabeth Laney paid their income 
tax for the year 1951 in accordance with the tax determined in con- 
nection with a joint income-tax return which they filed on that date. 
The Internal Revenue Service subsequently, on June 30, 1953, ruled 
that they had not paid enough tax for that year and the service 
assessed a deficiency of $2,019.48 plus interest. The taxpayers paid 
the amount of the alleged deficiency plus interest on July 14, 1953. 
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Mr. Laney, as a result of this development, retained Walter H. 
Patton, a public accountant of Earle, Ark., to reaudit all of the 
business transactions in which Mr. D. S. Laney was engaged in the 
ts 1951. As a result of this examination it was determined that 
Mr. and Mrs. Laney had overreported their income to the Govern- 
ment. When this fact was established, the taxpayers filed a claim 
for refund of the overpayment. This claim for refund was filed on 
July 11, 1955, and requested a refund of $4,592.28. However the 
3-year statute had run as to their original tax payment so that the 
Government only refunded the amount which had originally been paid 
as a deficiency together with interest. That amount came to 
$2,579.17. 

H. R. 2647 is concerned with the balance of the overpayment. The 
Department of the Treasury has indicated to the committee in its 
report on the bill that it is opposed to the granting of such relief 
because the statute of limitations has run as to that amount. This is 
a situation in which the taxpayers had no idea of their overpayment 
and hence that a claim for refund should be filed until the reaudit 
had been made. That audit clearly showed that the Government was 
wrong in assessing a deficiency. It also disclosed as to the same 
year that the original tax had also been overpaid. This committee 
feels that it is unfair to treat the tax liability for a single year in 
such a piecemeal manner. In this situation the committee feels that 
it is proper to grant legislative relief. Accordingly the committee 
recommends that the bill be amended to provide for a payment of 
$2,572.80, and that the amended bill be considered favorably. 


Treasury DEparTMENT, 
Washington, February 20, 1958. 
Hon. Emanvet Ceuuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: This is in response to your request 
of January 25, 1957, for the views of the Treasury Department on 
H. R. 2647 (85th Cong., Ist sess.) which is identical to H. R. 11851 
= Cong.) and is entitled “A bill for the relief of D. S. and Elizabeth 

ney.” 

H. R. 2647, if enacted, would authorize and direct the Secretary of 
the Treasury to pay to D. S. and Elizabeth Laney, Osceola, Ark., the 
sum of $4,592.28, plus interest on $2,572.80 from January 15, 1951, 
and on $2,019.48 from July 21, 1953, at the rate of 6 percent ww] 
annum, to the date of such payment. Such amount would be in full 
settlement of all claims of D. S. and Elizabeth Laney against the 
United States for refund of an overpayment with respect to their 
Federal income tax liability for the calendar year 1951. The bill 
further provides that no part of the amount appropriated in excess of 
10 percent thereof shall be paid to any agent or attorney on account of 
services rendered in connection with the claim. 

The records of the Internal Revenue Service disclose that, on March 
18, 1952, the taxpayers filed a joint income-tax return for 1951 showing 
a balance of tax due which was paid at that time. 

A field examination of the taxpayers’ books and records for the 
calendar year 1951 resulted in the assessment, on June 30, 1953, of a 
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deficiency of $2,019.48 plus interest. The deficiency was based pri- 
marily on adjustments which included in income $4,000 of unexplained 
credits to the taxpayers’ personal accounts on their books. The 
taxpayers paid the deficiency plus interest on July 14, 1953. 

On July 11, 1955, the _—e filed a claim for refund for over- 
payment of their 1951 tax liability in the amount of $4,592.28. 

At the time the taxpayers filed their claim for refund on July 11, 
1955, the 3-year period of limitations for filing such claims imposed 
by section 322 of the Internal Revenue Code of 1939 had expired with 
respect to the tax which the taxpayers had paid at the time of filing 
their original return on March 18, 1952. However, the 2-year period 
of limitations, which is provided by section 322 with respect to pay- 
ments made within 2 years of filing a claim for refund, still had 3 days 
to run with respect to the deficiency in tax of $2,019.48 which the 
taxpayers had paid on July 14, 1953. 

A revenue agent’s examination of the taxpayers’ claim for refund 
recommended an overassessment of $2,019.48, which was the only 
amount not barred by the statute of limitations, based principally on 
a reduction of farm income. The examining agent made no verifica- 
tion of the balance of the taxpayers’ claim because any greater refund 
was barred by the statute of limitations. The amount of $2,019.48, 
plus interest, was scheduled for payment to the taxpayers on Sep- 
tember 11, 1956. In a registered letter dated September 24, 1956, 
the district director, Little Rock, Ark., advised the taxpayers of the 
partial allowance and partial disallowance of their claim. A refund 
check dated September 17, 1956, in the amount of $2,579.17 has been 
issued to D. S. and Elizabeth Laney. 

H. R. 2647 would, in part, direct the Secretary of the Treasury to 
pay an amount of $2,019.48 with interest from July 21, 1953. This 
amount, plus interest, has already been paid to the taxpayers. The 
bill further provides for the payment of $2,572.80 plus interest from 
January 15, 1951. The Service has no information indicating that 
this amount in fact constitutes an overpayment of taxes by the tax- 
payers and a refund of this amount is barred by the statute of limi- 
tations. 

It is to be noted that Congress has determined it to be a sound 
policy to include in the revenue system a statute of limitations, by the 
operation of which, after a period of time, it becomes impossible for 
the Government to collect additional taxes or for the taxpayer to ob- 
tain refunds of tax overpayments. Except in the case of special 
circumstances, which do not appear here, it would appear that grant- 
ing special relief in the case of taxes erroneously collected, the refund 
of which is not claimed in the time and manner prescribed by law, 
constitutes a discrimination against other taxpayers similarly situated. 

In view of the foregoing, the Treasury Department is not in favor 
of the enactment of H. R. 2647. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Sincerely yours, 
Dan TuHroop Sirsa, 
Deputy to the Secretary. 
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WILLIAM S. SCOTT 


May 20, 1958.—Committed to the Committee of the Whole House and ordered to 
be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3452] 


The Committee on the Judiciary, to whom was referred the bill (H. 
R. 3452) for the relief of William S. Scott, having considered the same, 
report favorably thereon with amendment and recommend that the 
bill as amended do pass. 

The amendment is as follows: 

Strike out all after the enacting clause down to the colon on page 2, 
line 2, and insert: 


That sections 15 to 20, inclusive, of the Act entitled “An 
Act to provide compensation for employees of the United 
States suffering injuries while in the performance of their 
duties, and for other purposes’, approved September 7, 1916, 
as amended (5 U.S. C. 765-769).are hereby waived in favor 
of William S. Scott for compensation for disability caused by 
an injury allegedly sustained by him in November 1937 while 
an employee of the Internal Revenue Service of the Treasury 
Department at the Custom House, Bowling Green, New York 
City, New York and his claim is authorized and directed to be 
considered and acted upon under the remaining provisions of 
such Act as amended, if he files such claim with the Bureau of 
Employees’ Compensation, not later than six months after 
the date of enactment of this Act 


The purpose of this proposed legislation is to merely waive sections 
15 to 20, inclusive of the Act of September 7, 1916 giving Mr. Scott 
an opportunity to file his claim with the Bureau of Employees’ 
Compensation and be heard on its merit. He states that he filed his 
claim with the Internal Revenue Service at the time of the accident 
but application was not transmitted to the Bureau and: therefore, 
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limitation of time ran and he was not given consideration upon the 
merit of his claim. Therefore, your committee recommends that he 
be given this right. The committee has information that the bill 
should be amended to conform with H. R. 7419. 83d Congress, which 
would be acceptable to the Bureau of Employees’ Compensation. 
The bill has been amended accordingly. 


GENERAL COUNSEL, 
TreasuRY DEPARTMENT, 
Washington, April 2, 1954. 
Hon. Cuauncey W. ReEep, 
Chairman, Committee on the Judiciary, 
House of Representatives,, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter of 
March 4, 1954, requesting a statement of this Department’s views 
on H. R. 7419, for the relief of William 8S. Scott. 

The proposed legislation would provide for the waiver of certain 
statutory requirements in connection with the claim of William S. 
Scott for compensation for disability caused by an injury allegedly 
sustained by him in November 1937 while an employee of the Internal 
Revenue Service of the Treasury Department. 

The records of this Department indicate that Mr. Scott’s name 
while employed with the Internal Revenue Service was William G. 
Schultz. Huis personnel record fails to disclose any evidence of the 
alleged injury or of his claim for compensation. Since all the facts 
in this case are on file with the Bureau of Employees’ Gompensation, 
Department of Labor, your committee, if it has not already done so, 
may wish to ask that agency for a report on the bill. 

In view of the above, this Department has no recommendation to 
make on the merits of the proposed legislation. 

Very truly yours, 
Exsert P. Turrie, General Counsel. 


Unitrep States DepartMENT oF LaABor, 
OFFICE OF THE SECRETARY, 
Washington, March 24, 1954. 
Hon. Coauncry W. Reep, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D, C. 

Dear ConcressMAN Reep: This is in further response to your re- 
a for my comments on H. R. 7419, a bill for the relief of William S. 

cott. 

H. R. 7419 proposes to waive the time limitations in sections 15 to 
20 of the Federal Employees’ Compensation Act (39 Stat. 742, as 
amended) relating to giving notice of injury and filing claim for com- 

ensation in favor of William S. Scott, a former employee of the 
ivision of Internal Revenue of the Treasury Department. 

The records of the Bureau of Employees’ Compensation indicate 
that this alleged injury first came to the attention of the Bureau 
through a personal call by Mr. Scott at the office of the Bureau on 
July 2, 1947. At that time the claimant filed a written notice of 
injury in which he stated that he was injured in November 1937 at 
the Customhouse, Bowling Green, New York City. 
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The maximum time for filing claim under the Federal Employees’ 
Compensation Act is 5 years. Investigation of the files of the Internal 
Revenue Bureau failed to disclose any record indicating that an official 
report of the injury or claim for compensation was filed within the 
statutory limit prescribed in the act. The claim was accordingly re- 
jected by the Bureau on the ground of not being timely filed. No 
investigation has been made with respect to the merits of the claim. 

The Department, therefore, has no information which would war- 
rant a recommendation on this bill. Unless the Congress should 
find extenuating circumstances which justify waiving the time limita- 
tion in this case, I would object to enactment of a proposal which 
will single out from a group of persons similarly situated a partic- 
ular person for preferential treatment. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Yours very truly, 
James P. MitcHett, 
Secretary of Labor. 
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Mr. Lang, from the Committee on the Judiciary, submitted the 
following 







REPORT 


[To accompany H. R. 3889] 












The Committee on the Judiciary, to whom was referred the bill 
(H. R. 3889) for the relief of Nissim S. Tawil, Esther Tawil (nee 
Goldman), Solomn Tawil, Isaac Tawil, Kathy Tawil, Jacqueline 
Tawil, and Sarina Goldman, having considered the same, report 
ree thereon without amendment and recommend that the bill 
O pass. 








PURPOSE 







The purpose of the proposed legislation is to relieve Nissim S. 
Tawil, Esther Tawil, Solomn Tawil, Kathy Tawil, Jacqueline Tawil, 
Isaac Tawil, and Sarina Goldman of all liability and responsibility to 
the United States based on departure bonds referred to in the bill and 
to cancel each bond. 








STATEMENT 







Nissim S. Tawil and his family, the persons named in H. R. 3889, 
were on the way from Japan to the United States when war broke out. 
The Japanese ship on which they were traveling therefore returned to 
Japan. At the time they held British passports and were therefore 
considered to be enemies by the Japanese. Mr. Nissim and his 
family suffered greatly during World War II. Their home and offices 
were bombed out completely, and the oldest boy became seriously ill 
from causes directly traceable to Allied bombings. Following the end 
of hostilities, all property which had been owned by the family in 
Shanghai was lost when the Chinese Communists occupied the city. 
The British passports held by the family became invalid when the 
British evacuated Palestine. ‘The result was that the Tawil family 
became stateless persons because they were not recognized as citizens 
under Israeli law. 
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The evidence presented to this committee establishes that Nissim 
Tawil and his son Solomn entered the United States on October 2 
1946, and his wife and the other four children named in the bi 
entered on July 2, 1947. Their temporary periods of staying in the 
United States were extended until January 31, 1950. Since they 
were unable to leave by that date, it was held that the conditions of 
their departure bonds had been breached. This committee finds that 
the waiver of liability provided for in H. R. 3889 clearly should be 
granted on the grounds of the circumstances of this case. The Tawil 
family were faced with the prospect of having no place to go when 
they were refused an additional extension of their stay in the United 
States. Further, the boy whose health had been broken by the 
hardships suffered by the family during the war did not recover his 
health until he had been in the United States for 6 years, a period 
extending beyond the time limited for his stay. Finally, with the 
exception of Sarina Goldman, the adopted daughter of the family, all 
of the members of the family have been granted the status of per- 
manent residents. On the basis of the appealing equities of this case 
this committee recommends that the bill be considered favorably. 





Unirep Strares DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy ATroRNEY GENERAL, 
Washington, D. C., August 5, 1957. 
Hon. EMANvuEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice relative to the bill (H. R. 3889), 
for the relief of Nissim S. Tawil, Esther Tawil (nee Goldman), Solomon 
Tawil, Isaac Tawil, Kathy Tawil, Jacquelin Tawil, and Sarina 
Goldman. 

The bill would provide for the waiver of liability under, and can- 
cellation of, certain departure bonds posted on behalf of Mr. and Mrs. 
Nissim S. Tawil and five children, including a ward of the family. 

Review of the file in this case discloses that Nissim Tawil and his 
son Solomon were admitted to the United States at Miami, Fla., as 
temporary visitors on October 2, 1946. Mrs. Tawil and the four 
other children named in the bill were admitted as temporary visitors 
at San Francisco, Calif., on July 2, 1947. In connection with their 
applications for extension of their temporary stay, departure bonds 
were posted for them by the Indemnity Insurance Company of North 
America in the sum of $500 each to assure their departure before the 
expiration of their temporary stay. All of the aliens received ex- 
tensions to October 8, 1949, but further extensions were denied, and 
they were directed to leave the United States on or before January 31, 
1950. They all failed to do so and therefore violated the condition 
of their bonds. All were made the subjects of deportation proceedings 
but after hearing they were granted permission to depart voluntarily. 
The status of each of the aliens, except the ward of the family, was 
subsequently legalized through voluntary departure and preexami- 
nation, and they were admitted for permanent residence on May 31, 
1956. Sarina Goldman, the ward of the family, was granted volun- 
tary departure, but did not depart. A private bill to adjust her 
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status was subsequently introduced (H. R. 2962, 85th Cong.) but 
has not yet been enacted. 
Since, however, they did not apply for the relief which led finally 


. to the adjustment of their status, until after their bonds had been 


breached, there appears to be no basis on which waiver of liability 
on the bonds may be justified. 

Accordingly, the Department of Justice is unable to recommend 
enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wituiam P. Rogers, 
Deputy Attorney General. 


O 








85TH CoNnGRESS HOUSE OF REPRESENTATIVES { Report 
2d Session No. 1733 


ABRAHAM FYE 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R, 4049] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 4049) for the relief of Abraham Fye, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay Abraham Fye of 
Brooklyn, N. Y., the sum of $2,400 in full settlement of his claims 
against the United States for an internee allowance for a period of 40 
calendar months during which he was held a prisoner by Imperial 
Japanese Forces. 

STATEMENT 


Mr. Abraham Fye was a crew member aboard a Norwegian flag 
vessel when he was among those taken prisoner when the vessel was 
sunk by a German raider in South Atlantic waters. The ship upon 
which Mr. Fye was serving sailed from St. Thomas, V. I., on March 
16, 1942, with a cargo of guns, tanks, planes, and ammunition bound 


for Australia. His Sup, the some Aust, was sunk by the German 


raider, the motorship Ramses, on or about the 3d of April 1942. Mr. 
Fye was taken from the water by the raider and carried to the port 
of. Yokohama, Japan. The identification card issued to Mr. Fye 
upon his arrival in Japan places the date of his arrival and transfer as 
July 22, 1942. A day or so after his arrival, he was transferred to the 
internment camp at Kawasaki where he was assigned internment No. 
144. 

Mr. Fye remained in the internment camp from that time until he 
was released upon the capitulation of Japan to the Allies in 1945. 
He was then repatriated to the United States, and arrived in October 
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of 1945. The committee files contain copies of the identification card 
issued Mr. Fye aboard the German raider, the official photograph 
taken during his internment in Japan, and envelopes and letters he 
received during his internment. 

The report of the Foreign Claims Settlement Commission to the 
committee on the bill states that section 16 of the War Claims Act 
of 1948 authorized civilian detention benefits in the case of American 
citizens employed as merchant seamen on the vessels of friendly 
governments during World War II, and that the time for filing claims 
under that section expired August 31, 1955. That report states that 
the Commission’s records do not contain evidence as to Mr. Fye’s 
United States citizenship. As regards the question of citizenship the 
committee has been furnished with a letter from the Norwegian 
Shipping and Trade Mission that certifies that Abraham Fye was 
born at St. Thomas in the West Indies on January 1, 1894. The 
committee has therefore concluded that Mr. Fye would have met the 
qualifications for citizenship. 

Further, the information supplied to the committee shows that 
Mr. Fye did not have any actual notice that he had to file to receive 
the detention benefits to which he was entitled. As is shown in the 
report of the Foreign Claims Settlement Commission, the notice and 
application for the benefits were not received by him due to the fact 
that he was not at the address taken from the merchant seamen’s 
list published by the United States Maritime Commission. How- 
ever this fact was not learned until December 26, 1956, which was 
after the date fixed for filing. 

The committee has coutaied on the basis of the facts presented 
in connection with this matter that Mr. Fye would have been entitled 
to the war-detention benefits had he applied within the time limited 
in the law. In the light of these facts the committee feels that it 
would be unfair to deny him the relief provided for in H. R. 4049. 
The Foreign Claims Settiement Commission has indicated that it 
prefers not to comment on the question of whether relief should be 

anted in this instance despite the passage of the time for filing, for 
it feels that this is a matter of legislative policy. The committee 
therefore recommends that the bill be considered favorably. 

The committee has been advised that an attorney has rendered 
services in connection with this claim, and the bill therefore carries 
the customary attorney’s fee proviso. 


Foreign Ciaims SerrneMeNtT CoMMISSsION 
OF THE UNITED STATES, 
Washington, D. C., December 27, 1957. 
Hon. Emanvuet Creuuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 

Dear Mr. Cetumer: This refers further to your request for the 
views of this Commission on the bill, H. R. 4049, a bill for the relief 
of Abraham Fye. 

The enactment of the subject bill, in its present form, would author- 
ize a payment of $2,400 to Mr. Fye, of Brooklyn, N. Y., based upon 
his internment, as a civilian American citizen, by the Japanese during 
World War II. It appears from the Commission’s records that he 
was a crew member aboard a Norwegian-flag vessel at the time of 
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his capture. There is no evidence in the Commission’s file as to his 
American citizenship. It is not possible to say, therefore, whether 
he would have been eligible for civilian detention benefits if he had 
claimed them under section 16 of the War Claims Act of 1948, as 
amended. 

Section 16 of the act authorized such benefits in the case of American 
citizens employed as merchant seamen on United States vessels or 
the vessels of friendly governments during World War II. The time 
for filing claims under section 16 expired August 31, 1955. 

The Commission’s records disclose, further, that every effort was 
made to notify all former American merchant seamen, including Mr. 
Fye, as required by section 2 (c) of the act (now sec. 2 (b)). His 
name was obtained from the merchant seamen’s list published by the 
United States Maritime Commission. The necessary application 
forms were sent to him at his listed address, 137 West 136th Street, 
New York, N. Y. on June 7, 1955. They were not returned by the 
Post Office. 

More than a year later, on August 1, 1956, through his attorney, 
Mr. Daniel King of Brooklyn, N. Y., he applied for relief to the 
Department of State which referred his request to this Commission. 
His attorney was then advised of the previous notification to Mr. Fye 
and that the claim filing period had expired August 31, 1955. It was 
not until December 26, 1956, that the Commission learned that Mr. 
Fye was not at his former address and had not received the application 
forms sent to him early in June 1955. 

It is noted that the subject bill, in its present form, does not author- 
ize or require this Commission to make any determination as to Mr. 
Fye’s eligibility or entitlement to receive the benefits provided for in 
section 16 of the act. If the bill is enacted as presently written, 
therefore, Mr. Fye would receive such benefits without being required 
to comply with the requirements of the law governing payments to 
other former merchant seamen. 

Additionally, it may be noted too, that if this were the case he would 
be paid out of appropriations of public funds whereas claimants who 
received awards under section 16 in the regular course, were paid 
from the net liquidated proceeds of enemy vested assets transferred 
to the war claims fund for that purpose. The underlying reason for 
this is that as a matter of legislative policy these were regarded as war 
claims and, therefore, a legitimate charge only against those assets 
in preference to general funds in the Treasury. 

When the Congress prescribes a limited period of time for the 
performance of any act it is inevitable that through lack of knowledge 
or diligence there will be some few individuals who do not or cannot 
comply with these requirements. ‘The results may be most unfortu- 
nate. Whether such individuals should be singled out for special 
relief under these circumstances is, of course, a matter of legislative 
policy upon which this Commission cannot appropriately comment. 

In view of this, the Commission takes no position with respect to 
the enactment of the subject bill. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the presentation of this report to your 
committee. 

Sincerely yours, 
Watney GILLituaANp, Chairman. 


O 
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JOHNNIE P. SAYLORS 


May 20. 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 4461] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4461) for the relief of Johnnie P. Saylors, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 6, strike out the figures and insert in lieu thereof 
“$9 665”. 

Page 1, line 8, strike out “them” and insert “‘her’’. 

Page 1, line 11, strike out “in excess of 10 per centum thereof”. 

The purpose of the proposed legislation is to pay the sum of $9,665 
to Johnnie P. Saylor, in full settlement of all claims against the United 
States for personal injuries sustained by her on October 26, 1953, as 
a result of being struck by a United States Army vehicle, near Dingle- 
fing, Germany. 

STATEMENT OF FACTS 


The Department of the Army in its report dated January 22, 1958, 
addressed to the chairman of the committee gives in detail the history 
of this proposed legislation, and recommends ocneen action provided 
it be amended reducing the amount from $101,165 to $9,665. After 
a careful review of the file and the different amounts as set forth in 
the claim, your committee is of the opinion that the Army recom- 
mendation is reasonable and therefore, concur in it, and the bill is 
amended accordingly. The committee has been advised by the author 
of the bill that no attorney is involved and the 10 percent provision is 
deleted. The report from the Army is as follows: 
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DEPARTMENT OF THE ARMY, 
Washington, D. C., January 22, 1958; 
Hon. EmManvet Ceiuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 4461, 
85th Congress, a bill for the relief of Johnnie P. Saylors. 

This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby authorized 
and directed to pay, out of any money in the Treasury not otherwise 
appropriated, to Johnnie P. Saylors, the sum of $101,165, in full 
settlement of all claims against the Government of the United States 
for injuries sustained by them on October 26, 1953, as a result of 
being struck by a United States Army vehicle, near Dinglefing, 
Germany.”’ 

The Department of the Army has no objection to the enactment of 
this bill provided it is amended as hereinafter recommended. 

On October 26, 1953, Mrs. Johnnie P. Saylors, wife of Col. John H. 
Saylors, United States Army, was a passenger in a United States 
Army sedan, driven by a United States Army enlisted man, proceed- 
ing south from Straubing, Germany, to Landshut, Germany. This 
official transportation had been authorized Mrs. Saylors to enable her 
to accomplish necessary administration in connection with occupancy 
of quarters at Landshut. During the course of this trip, at a point 
known as Dingolfing Cutoff, the Army sedan met a convoy of Army 
halftrack vehicles. The last vehicle in this convoy was a wrecker 
towing a disabled halftrack, the rear of which was suspended by the 
cable structure of the towing vehicle. As the Army sedan passed the 
wrecker, the cable gave way and the disabled halftrack fell onto the 
sedan, knocking it over an embankment. The sedan overturned 
several times during the course of its descent. 

Subsequent to the accident, both drivers testified that the vehicles 
were not exceeding 15 to 20 miles per hour at the time of the incident, 
that they were forced close together by the narrow width of the road, 
but that the clearance appeared to be adequate and there was no 
indication of sway by the halftrack. Inspection revealed that the 
boom cable on the wrecker had broken, that the two side cables were 
still intact, but that as the halftrack had dropped about 1% feet 
vertically, it could be pushed about 1 foot to either side. The driver 
of the wrecker had noticed a slight lurch just after the sedan had 
passed. The left front corner post of the sedan immediately in front 
of the left front door was sheared, indicating that it had been struck 
by a hard, sharp object. 

Mrs. Saylors was rendered unconscious by the accident. She was 
taken to the United States Army dispensary in Straubing, from which 
she was evacuated that same day by helicopter to the United States 
Army Hospital in Munich, Germany. Her diagnosis at this hospital 
was as follows: 

‘1. (8301) Dislocation, joint, left hip. 
“2. (8160) Fracture, simple, n. e. c., mandible. 
“3. (8160) Fracture, simple, n. e. c., maxilla. 
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“4. (7932) Observation, surgical (probable fracture of skull). 
“5. (8210) Wound, lacerated, brain. 
. ne eng Fracture, simple, n. e. c., acetabulum, posterior 

ip, left.” 
On October 27, 1953, a closed reduction of the dislocation of her 
left hip was performed at this hospital and she was transferred to the 
97th General Hospital, Frankfurt, for orthopedic surgery. The 
records of this facility reveal pertinently as follows: 

“Physical examination revealed a fully conscious patient with haz 
memory of the first 24 hours following her accident, well oriented. 
There was no evidence of upper motor neuron lesion on neurologic 
examination. There is deformity of the jaw and swelling and 
ecchymosis (black and blue marks) in the region of the left zygoma 
(cheek bone). ‘There was no voluntary motion of any of the muscles 
below the left knee and there was no function of the hamstrings 
(tendons in the back of the knee). There was a subjective feeling 
of tingling in the lower one-third of the leg and foot in the stocking 
distribution. ‘There was hypesthesia (diminished sensibility) in the 
dorsum of the foot and anesthesia posteriorly in the posterior tibial 
(shin) nerve distribution. 

* * * * a * oe 


“X-rays of the facial bones showed multiple fractures of the left 
zygoma (cheek bone) and maxilla (upper jawbone). The mandible 
(lower jaw) showed multiple linear fractures involving the body of 
the mandible on the left. The left hip showed a farcture, simple, 
complete through the posterior lip of the acetabulum (cup-shaped 
depression on the external surface of the hip bone, in which the head 
of the thigh bone fits) with slight displacement of fragments. Reduc- 
tion of the zygoma and the mandible were done by the dental and 
ENT sections on October 29, 1953. The patient was placed in 
suspension traction for the left leg. Because of persistent severe pain 
and paresthesias (an abnormal spontaneous sensation such as burning, 
prickling or numbness) exploration of the sciatic nerve with removal 
of the bone fragments of the posterior lip of the acetabulum was 
done on November 17, 1953 (this was an operation lasting approxi- 
mately 2% hours). The sciatic nerve was found to be slightly thin 
at the notch and slightly swollen distal to this overlying the fracture 
fragment. ‘There was moderate adherence of the nerve near the frac- 
ture site. The wound healed well and the patient’s pain gradually 
diminished. On December 1 she was removed from traction and 
begun on physical therapy and peparation for crutch walking. By 
December 12, 1953, she was walking well with crutches and a left 
short-leg brace. The hamstrings presented demonstrated 50 percent 
strength and occasionally slight contraction of the gastrocnemeus 
(calf muscle) was seen on the left by the physical therapist. There 
was an objective sensation of improved feeling in the skin of the leg. 
The patient is discharged to her home and was advised to use crutches 
without weight bearing on the left lower extremity for 6 months 
during which time follow-up X-ray examination of the hip should 
be done for changes of asceptic necrosis. 

“Disposition (December 18, 1953): Discharge from hospital.” 

On July 11, 1955, subsequent to her return to the United States, 
Mrs. Saylors commenced physical therapy treatment at Brooke 
Army Hospital, San Antonio, Tex. A certificate furnished by the 
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orthopedic service at this facility, under date of June 5, 1957, stated 
pertinently as follows: 

“On examination in the orthopedic clinic on July 7, 1955, she was 
found to have some weakness of the peroneal muscles and the anterior 
and posterior tibial muscles of the left leg. These museles are the 
muscles which dorsiflex the foot, and this function was diminished 
because of the weakness of these muscles. In addition, she had weak 
extensors of the toes of the left foot. 

“Patient was reevaluated in the orthopedie clinic on June 19, 1956, 
where she was again noted to have marked weakness of both the 
anterior tibial, posterior tibial, and peroneal muscles. She was 
wearing a spring-type brace to compensate for the weak muscles at 
this time. During this period of observation it was apparent that 
improvement of the muscles of the lower leg was slight; and inasmuch 
as approximately 2 years had elapsed since the injury, further return 
was not expected. We, therefore, feel that this patient has as a 
residual of her injury a marked weakness of the muscles of dorsiflexion 
of the left foot including the anterior tibial, posterior tibial, and 
peroneal muscles. It is felt that this weakness is likely to be perma- 
nent and that this patient will require a spring brace to overcome the 
resulting ‘drop foot.’ ”’ 

Under date of October 24, 1955, Colonel Saylors submitted a claim 
to the United States Army in the amount of $101,165. This claim 
was based upon the following estimates of expenses, anticipated or 
incurred: 

(a) Excess transportation costs of $300 necessitated by the injury. 

(b) Medical expenses of $265 incurred at civilian facilities for the 
period of September 1954, when she returned to the United States, to 
June 1955, when she rejoined her husband at San Antonio and again 
received medical care from the Army. 

(c) Services of a domestic in the amount of $1,600 to perform house- 
hold duties normally accomplished by Mrs. Saylors. 

(2) Estimated medical expenses of $1,500 per year for the remaining 
30 years of her life expectancy. ‘This was based upon the alleged fact 
that “the current trend of the policy of the (Army) Medical Service 
for dependents indicates a discontinuance of such service.” ‘This 
estimated sum totaled $45,000. 

(e) Estimated services of a domestic to perform household duties 
for the next 30 years at $150 per month, including room and board, a 
total of $54,000. 

The claim was considered pursuant to the act of July 3, 1943 
(57 Stat. 372), now codified (10 U. S. C. 2733), which was the only 
statutory authority available to the Department of the Army for 
administrative consideration of subject claim. It was denied as it 
had not been submitted within 1 year of the date of occurrence of the 
injuries as then required by the act of July 3, 1943. Mrs. Saylors 
was also informed that recovery under the act of July 3, 1943, was 
limited to reasonable medical, hospital, and burial expenses actually 
incurred, and, consequently, even if the claim had been seasonably 
filed, compensation could only have been allowed for the $300 ex- 
pended in transportation in obtaining medical treatment and for the 
$265 expended for civilian medical care. Mrs. Saylors appealed the 
matter to the Secretary of the Army, but the appeal was denied by 
letter dated May 1, 1956. 

The act of March 29, 1956 (70 Stat. 60), amended the act of July 3, 
1943, and removed the proviso limiting recovery to reasonable medical, 
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hospital, or burial expenses actually incurred. The amendment 
afforded no relief to Mrs. Saylors, as it related only to claims arising 
after March 29, 1956. 

The evidence of record fails to disclose whether the defect in the 
cable supporting the towed vehicle would have been discovered in the 
exercise of reasonable care; thus, it cannot be assumed that the inci- 
dent resulted from the negligence of an employee of the United States 
Government. However, the accident his properly characterized as 
“incident to noncombat activities” (10 U. 8S. C. 2733) of the Army 
and thus any injuries arising therefrom are justifiably compensable 
by the United States Government. 

As no other legal method is available whereby Mrs. Saylors may 
receive equitable compensation for the injuries sustained, the Depart- 
ment of the Army has no objection to the enactment of private relief 
legislation to achieve this end. Furthermore, Mrs Saylors’ failure to 
seasonably file a claim should not prejudice this bill, as it did not 
hamper the establishment of the facts surrounding the accident or 
the extent of her injuries. 

Subject bill provides for the payment of $101,165, the exact amount 
of compensation requested in the claim of October 24, 1955. This 
claim was excessive in that it included an estimated $45,000 for 
medical care based upon the assumption that the free Army medical 
service for dependents would be discontinued. It is not contemplated 
by this Department that the present policy of affording free definitive 
medical treatment to dependent wives and widows of active, retired, 
or deceased officers of the United States Army will be discontinued. 
Fifty-four thousand dollars of the claim represented an anticipated 
expenditure for domestic servants to perform household duties for 
the next 30 years. It would appear that this residual effect of her 
injury, characterized as ‘‘drop foot,’’ while causing some fatigue upon 
exertion or prolonged standing, and necessitating the wearing of a 
brace, should not prevent Mrs. Saylors from performing normal 
housekeeping chores. Consequently, it would not appear that 
domestic maid service for the next 30 years may properly be regarded 
as an expenditure resulting from the accident in question. 

The remaining $2,165 of the claim, representing actual out-of-pocket 
expenses already incurred by virtue of Mrs. Saylors’ injury, is a proper 
item for compensation. It would also appear that an award of ap- 
proximately $4,000 would represent equitable compensation for the 
permanent weakness in the muscles of dorsiflexion of Mrs. Saylors’ 
left foot and which requires the wearing of a brace. Mrs. Saylors 
suffered considerable pain and suffering resulting from her broken 
jaw and cheek bones and her leg injuries and it would appear that an 
additional sum of $3,500 would be justified as compensation for these 
elements. The Department of the Army would thus have no objec- 
tion to the enactment of this bill provided it be amended to grant an 
award of $9,665, instead of the $101,165 award presently provided. 

The cost of this bill, if enacted in its present form, would be $101,165, 
or, if amended as herein recommended, would be $9,665. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 


O 
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HERBERT WOLFF 


May 20, 1958.—Committed to the Committee of the Whole House and ordered to 
be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 5776] 


The Committee on the Judiciary, to whom was referred the bill (H. 
R. 5776) for the relief of Herbert Wolff, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

The purpose of the proposed legislation is to pay Herbert Wolff (1) 
the sum of $347.83 for annual leave which he had accrued as an 
employee of the Department of Commerce during 1954, and (2) the 
sum of $897.50 for reimbursement for subsistence for the period from 
May 27, 1954, to September 4, 1954, both dates inclusive, during 
which period he was a resident of Coral Gables, Fla., although he was 
employed in Washington, D. C. 


STATEMENT OF FACTS 


The Department of Commerce, in its report dated May 28, 1957, 
gives in detail the history of this proposed legislation and is opposed to 
the bill and states its reasons for not approving the legislation. 

Mr. Wolff states in his letter the following: 


The circumstances surrounding my claim entail two as- 
pects, annual leave and per diem payment, respectively, and 
involve the Department of Commerce. Regarding the 
former phase, I had accumulated 65 hours of current annual 
leave during the 1954 calender year which I knew I would 
have to take or lose in accordance with existing regulations. 
I informed the Administrative Assistant of this condition, 
but she advised me that I would and could be paid for it in a 
lump-sum payment along with my legally accumulated leave 
at time of termination. In any event, I requested leave and 
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the request was denied, but the 65 hours in question were in- 

cluded in my lump-sum payment on termination on Septem- 

ber 4, 1954. A letter from the Department of Commerce 

dated April 6, 1956, informed me that the General Accounting 

Office had taken exception to the payment for the 65 hours 

and were demanding return of $347.83, which was subse- 
quently repaid to the United States Treasury by me. My 

1954 Federal income-tax return listed this amount as included 

in my taxable income and the tax was accordingly paid. 

The Department of Commerce then issued me a W-2 form 
indicating that I was entitled to deduct this amount from | 
my 1956 income but in order to do this I would have to 

itemize all my deductions and it is to my advantage to take 

the standard deduction allowed rather then follow this pro- 

cedure. I have been advised by the Internal Revenue 

that an amended return for 1954 is not allowable in this 

case; therefore, I am not only out the principal but the tax I 

have already paid on it also. 

The latter phase relates to a request for per diem payment 
while kept on extended separation duty Saino May 27, 
1954, and September 4, 1954. The amount involved in 
this phase is $897.50 which is accounted for by the elapse of 
390 periods at $2.25 per period which was the prevailing per 
diem rate at that time. I made claim for such payment to 
the Department of Commerce on May 16, 1956, but the claim 
was disallowed. 1 then presented a claim to the Claim 
Division of the General Accounting Office. This claim 
(Z-1363639) was also disallowed on November 29, 1956. 


He further states: 


At the time of my departure for Israel (April 26, 1952), I 
closed out my home at 7327 Forest Road, Kent Village, Md., 
and agreeable to recommendations from the Department 
shipped some household goods to Tel Aviv, Israel. The 
greater balance of my household effects were placed in the 
Merchants Storage Warehouse. When I landed in Israel 
that was the only home I had. 

After my arrival in Tel Aviv, Israel, the mission acquired 
an apartment building to house its members and I was given 
furnished quarters therein. ‘The few pieces of furniture I 
had shipped over then became unnecessary and were dis- 
posed of. I retained only linens, china, and kitchenware. 

At the time of my departure from Tel Aviv, Israel, on 
May 4, 1954, everything except my personal belongings were 
disposed of. All my personal belongings except one suit- 
case was shipped to Washington by the mission. No house- 
hold effects were shipped. 

In mid-November of 1953 my wife returned to the United 
States and immediately repaired to Miami, Fla., to locate 
a home for us. She committed us to a house at 2010 North 
Greenway Drive in Coral Gables, Fla., and had our house- 
hold goods removed from the Merchants Storage Warehouse 
in Washington to 2010 North Greenway Drive, Coral 
Gables, Fla. All this happened prior to my return to the 
United States. 
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On my return I gave the Florida address to Miss Jean 
White, administrative assistant in our office in Washington, 
but she suggested giving a local address where I could be 
reached for the convenience of the office so I gave her my 
son’s address at 5025 Mangum Road, College Park, Md., 
where I had had my personal effects shipped. 

All personnel actions granting extensions of my employ- 
ment listed me as being on the Israel payroll and I was never 
transferred off of it. 

The continuation of my services was entirely for the 
convenience of the Government and at termination on 
September 4, 1954, I immediately departed for my residence 
in Florida where I remained until June 1955. 

The collective facts then are that no household goods were 
shipped from Israel to Maryland only personal effects, that 
I had no residence other than 2010 North Greenway Drive, 
Coral Gables, Fla. where my household goods from the 
Merchants Storage Warehouse in Washington, D. C., were 
shipped prior to my return. That the College Park address 
was given for the convenience of the office. That the 
extension of my employment was for the convenience of the 
Government. That I was never removed from the Israel 
payroll and transferred to Washington. That my continued 
employment was accomplished by extended personnel 
action. 


Items referred to in report from Commerce are retained in committee 
files. 

After a careful review of the evidence submitted to the committee 
and much discussion it is of the opinion that Mr. Wolff is entitled to the 
sum as set forth in the bill and, therefore, recommend favorable 
consideration of the bill. 


Tue Secretary oF COMMERCE, 
Washington, May 8, 1957. 
Hon. EmManver CELLeEr, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Caarrman: This letter is in reply to your request of 
March 12, 1957, for the views of this Department with respect to 
H. R. 5776, a bill for the relief of Herbert Wolff. 

There follows a summarization of our file relative to Mr. Wolff’s 
claim for annual leave and subsistence payments. The summarization 
has been numbered to correspond with the clauses in H. R. 5776. 

(1) Leave payment in the amount of $347.83: 

Mr. Herbert Wolff entered on duty with the Department of Com- 
merce March 31, 1952, with headquarters Tel Aviv, Israel, as industrial 
specialist (highway transport specialist) point 4, grade 3, step No. 4, 
$10,030 per annum (GS-1150-14). He was separated from the rolls 
per reduction in force at close of business September 5, 1954. Over- 
payment of leave for 65 hours in the amount of $347.83 resulted from 
& misinterpretation of the Annual and Sick Leave Act of 1951 and 
Public Law 102, 83d Congress, approved July 2, 1953, which amended 
certain sections of the Annual and Sick Leave Act of 1951. 
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Point [V employees were allowed to accrue up to 45 days annual 
leave, per section 3 (b) of Public Law 102, since they were not con- 
sidered as “employees in the Foreign Service of the United States 
under the Department of State.” In January 1955, it was discovered 
that the Department had been in error in allowing accruals of more 
than 30 days for point 4 employees, since they were subject to the same 
regulations as employees in the Foreign Service. This fact was re- 
ferred to the International Cooperation Administration, which agency 
was the sponsor of the point 4 program, and this Department was 
informed that we should have been, but were not, notified previously 
of the fact that point 4 employees. were to be considered as F oreign 
Service employees for leave purposes. At that time, adjustments 
were made on the leave records of each point 4 employee who had 
erroneously been credited with leave beyond the 30-day limitation 
or his ceiling established December 20, 1952, the close of the 1952 
leave year. “Unfortunately, due to Mr. Wolft’s s separation September 
5, 1954, he was the only employ ee (point 4) separated and paid lump 
sum in excess of 30 days. 

Following is «mployee’s leave record (A) as posted and on which 
lump-sum payment was based; and (B) as should have been credited 
in accordance with Public Law 102: (SCD June 5, 1941—category 6). 






































Al B23 
Annual Sick Annual Sick 
Balance transferred from Office of Secretary of Defense, c.o.b. 177 258 177 258 
Mar. 30, 1952. 

Accrual, Mar. 31-Dec. 20, 1952. 0... cnsene nce neeseseee---s- 118 76 118 76 

295 334 295 334 
Uned, Bibr. SI-DG6. 20, 1068... 2. nncccnncn ncn penengecesenere 0 0 0 | 0 
Balance forwarded to 1953 leave year. ...................-...... 3295 334 3 295 | 334 
Accrual Dec. 21, 1962-Jan. 2, 1054. .......20.c220c en cccnncncene-- 166 108 166 108 
Available for use in 1953......._--.-.-----.-.--------e--ee-e-e-- 461 | 442 | 461 442 
Os RR ie EG Bi in ncn cednaabubconcunsciosommess 0 0 0 0 
Forfeited per, Public Law. 102_...............-.--..2.--02---28.- 101 0 166 | 0 
Balance forwarded to 1954 leave year...................-.---.-- 360 442 295 | 442 
Accrual, Jan. 3, 1954-Aug. 28, 1954 4. .........-...-..--..-..---. 102 68 , 102 68 

462 | 510 397 510 
Used, Jan. 3,:1064-Sept. 5, 1064 9.0... ccd secccnccenncceeccuce- 136 0 136 0 
Balanae, 0: O. Deg Babs Bi BO i cckscdccdabocdsessctovcseqocuccs 326 510 261 510 








1 Lump sum paid for 326 hours annual leave plus 1 holiday covering period Sept. 6 through close 6 hours 
on Nov. 2, 1954, in gross amount of $1,787.22. 

2 Lump sum should have been paid for 261 hours annual leave plus 1 holiday covering period Sept. 6 
throvgh close 5 hours on Oct. 21, 1954, in gross amount of $1,439.39. 

3 Ceiling in accordance with Public Law 102 of July 2, 1953. 

4 Separated in middle of period, no leave accrued for partial period. 

616 hours used July 1 and Feb. 2, 1954; 120 hours used Aug. 16-Sept. 5, 1954. 


The General Accounting Office issued a formal notice of exception 
on March 5, 1956, against the lump-sum payment of 326 hours, stating 
the employee was subject to the 30-day leave accumulation limitation 
imposed upon Foreign Service employees under the Department of 
State and was entitled to lump-sum payment of 261 hours. Collec- 
tion of the overpayment in the amount of $347.83 was accomplished 
September 6, 1956. 

It should be noted that the overpayment of $347.83 represents 65 
hours. Mr. Wolff earned 166 hours annual leave during the 1953 
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leave year (December 21, 1952 to January 2, 1954), and used no leave 
during this period. At the close of the 1953 leave year, Mr. Wolff for- 
feited, in accordance with Public Law 102, that portion of accrued 
leave (101 hours) which was in excess of his ceiling, which was inter- 
preted as being 45 days (360 hours) instead of 295 hours. If this had 
been correctly handled, Mr. Wolff would have forfeited his full 1953 
leave accrual or 166 hours. 

Therefore, unless Mr. Wolff was prevented from taking leave while 
overseas, a question to be answered by the Administrative Office in- 
volved (ICA as successor agency to FOA), it is believed that this 
claim should be denied as the amount represents the remainder of the 
dollar value of leave which should have been forfeited at the close of 
the 1953 leave year, January 2, 1954. 

(2) Subsistence payment in the amount of $897.50: 

Mr. Wolff was recalled from Tel Aviv, Israel, per travel order 4-917 
dated March 31, 1954. Under date of June 7, 1954, Mr. Wolff sub- 
mitted claim for travel expenses incurred on trip from Tel Aviv, 
Israel, to Washington, D. C. (May 4 to 26, 1954). This voucher 
was approved and paid as rendered on July 15, 1954. Upon Mr. 
Wolff’s separation on September 5, 1954, no claim was received for 
subsistence covering the period May 27 to September 4, 1954. Mr. 
Wolff submitted a claim for the subsistence in May 1956, which was 
subsequent to the Department’s claim for overpayment of terminal 
leave. This claim was reviewed by and rejected in view of nonap- 
proval by the administrative office involved. Mr. Wolff then sub- 
mitted the claim to the General Accounting Office which also disallowed 
the claim. 

Based on thorough review of the file, it is felt that this claim should 
be disallowed. The following facts have been taken into consideration 
in arriving at this conclusion: 

1. Mr. Wolff’s home prior to his employment by the Department 
was within the Washington, D. C., metropolitan area. 

2. During the period Mr. Wolff was overseas, no request was made 
for a change in official residence. 

3. No questions were raised by Mr. Wolff upon receipt of travel 
order for his return to the United States, which order shows ‘‘Change 
of official station from Tel Aviv, Israel, to Washington, D. C.” for 
shipment of household effects. 

4. No claim was made by Mr. Wolff for subsistence covering the 
period May 27, to September 4, 1954, when he was separated. 

5. No travel order was issued for the period May 27 to September 
4, 1954. 

6. The administrative office denied the claim and stated there had 
been no intention of keeping Mr. Wolff in a travel status. 

7. The General Accounting Office after a thorough review con- 
curred in our original determination. 

In the event the subsistence claim should be allowed, a reduction in 
the amount would be necessary as Mr. Wolff was on annual leave for 
a portion of the period May 27 to September 4, 1954. (See transcript 
of leave record above.) 


Drmeuet elaime@es cd. jini i aries Liz l cies $847. 50 
Annual leave 17 days at 


Maximum allowable 694. 50 
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The reduction of $153 is made in accordance with section 6.12 (d) 
of the standardized Government travel regulations. 

In support of the above facts and information, there are attached 
the following documents: 

Letter dated May 8, 1956, from Mr. Carlton Hayward, Director of 
Personnel, to Mr. W olff, 

Letter dated May 16, 1956, from Mr. Wolff to Mr. Carlton Hayward, 
Director of Personnel. 

Memorandum dated June 5, 1956, from Miss Ellen Jenkins, Chief, 
Voucher Audit Section, to Mr. Rex A. Anderson, Executive Officer, 
Bureau of Foreign Commerce. 

Memorandum dated June 15, 1956, from Mr. Rex A. Anderson, 
Executive Officer, Bureau of Foreign Commerce, to Miss Ellen Jenkins, 
Chief, Voucher Audit Section. 

Letter dated June 21, 1956, to Mr. Wolff from Mr. Clifton G. Hall, 
Acting Chief, Accounting Operations Branch. 

Letter dated August 15, 1956, from General Accounting Office to 
Department of Commerce. 

Memorandum dated September 10, 1956, from Mr. Rex A. Ander- 
son, Executive Officer, Bureau of Foreign Commerce, to Mr. Robert 
A. Strizzi, Chief, Accounting Operations Branch. 

Letter dated September 28, 1956, from Miss Ellen Jenkins, Chief, 
Voucher Audit Section, to General Accounting Office. 

Letter dated October 9, 1956, from General Accounting Office, to 
Department of Commerce. 

Memorandum dated October 15, 1956, from Mr. Robert A. Strizzi, 
Chief, Accounting Operations Branch, to Mr. Rex A. Anderson, 
Executive Officer, Bureau of Foreign Commerce. 

Memorandum dated October 24, 1956, from Mr. Carl N. Gibboney, 
former Director, Foreign Economic Development Staff, to Mr. Rex A. 
Anderson, Executive Officer, Bureau of Foreign Commerce. 

Letter dated November 5, 1956, from Miss Ellen G. Jenkins, Chief, 
Voucher Audit Section, to General Accounting Office. 

Letter dated November 29, 1956, from General Accounting Office 
to Mr. Herbert Wolff. 

For the reasons stated above, this Department recommends against 
enactment of H. R. 5776. 

The Bureau of the Budget has advised that it would interpose no 
objection to the submission of this report to your Committee. 

Sincerely yours, 
Sinctarn WEEKS, 
Secretary of Commerce. 


EEE 
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ALBERT GUIDO 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. AsHmorzE, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 6357] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 6357) for the relief of Albert Guido, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 9, strike out the following ‘in excess of 10 per centum 
thereof”. 

The purpose of the proposed legislation is to pay Albert Guido the 
sum of $1,000 as seaibariserronit for bond sisi for Charles Urso on 
April 28, 1950. It appears that Charles Urso was admitted as a 
visitor for a few days to the United States at Rainbow Bridge, Niagara 
Falls, on May 28, 1947. He was arrested on April 27, 1950, on the 
ground that he was an immigrant not in possession of a valid imimi- 
gration visa at the time of his last entry. He was released from 
custody the following day upon posting by Albert Guido a delivery 
bond, consisting of 2 United States Treasury bonds, each in the sum 
of $500. Urso was found to be deportable and he could not be found 
for deportation, therefore, the bond was forfeited. Mr. Guido used 
every means available to locate Urso. He investigated approximately 
20 different addresses furnished by various people who knew. him; 
he had 24 copies of his photo made and distributed them to police, 
immigration, and other authorities trying to locate him to be given 
over to the proper authorities for deportation. With the information 
furnished by Mr. Guido to the Treasury Department they were able 
to locate the whereabouts of Urso in Baltimore. The Treasury 
Department found that Charles Urso had died on April 22, 1955, 
mu was buried under the name of Charles Russo. Death certificate 
No. 3685-1955 Department of Health, Baltimore. This information 
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was immediately passed on to the Immigration Service. An affidavit 
signed by. Mr. Guido is attached hereto and made a part of this report. 
Your committee recommends favorable consideration of the bill. No 
attorney involved in connection with the claim. 


AFFIDAVIT 


I found out that Calgero or Charles Urso died on April 22, 1955, 
consequently his indictment was dropped. 

I investigated approximately 20 different addresses furnished me 
by various people that knew him. I had 24 copies of his photo made 
as per enclosed copy and distributed same to police, immigration, and 
other authorities. 

I sent a tracer, Mr. Weinstein, to Canada, where he located his 
stepdaughter, Mrs. Faraci. Mr. Weinstein informed me that he 
could not question Mrs. Faraci due to language barrier and he had 
me call her by telephone. I called Mrs. Faraci and spoke to her in 
Italian and she informed me that the last letter she had from Urso 
was from Syracuse, N. Y. I therefore sent a man to Syracuse, N. Y. 
to ascertain if he was still in that vicinity. But to no avail. All 
this investigation was at my expense. 

All this information was furnished to Mr. Frank Benemio of the 
Immigration Department. 

Mr. Jhorn Anderson of the Treasury Department called on me at 
my office at 725 Fourth Avenue, Brooklyn, N. Y. I gave him all the 
information I had on hand regarding Urso. With the information 
furnished by me, he was able to locate the whereabouts of Mr. Charles 
Urso in Baltimore, Md. Mr. Anderson later found out that Charles 
Urso had died on April 22, 1955, and was buried under the name of 
Charles Russo. Death certificate No. 3685-1955 Department of 
Health, Baltimore, Md. I then passed this information on to the 
Immigration Department. 

In a letter dated March 29, 1954, from the United States Depart- 
ment of Justice, Immigration and Naturalization, New York, File No. 
A7463590C, signed by W. J. Zucker, Acting Chief, Administrative 
Branch, he stated that no extension on my bond could be made, how- 
ever, if the alien is subsequently produced as a result of your efforts, 
you may make an application for reconsideration of the order breaching 
the bond. 

In view of the expenses incurred—my diligent efforts to locate this 
man—and my full cooperation with the authorities involved, I feel 
that my bond should be restored to me. 

Atsert Guipo. 


Signed before me this 7th day of October 1957, in the county of 
Kings, Brooklyn, N. Y. 
Henry A, ZpRoOJESKI, 
Notary Public. 
Commission expires March 30, 1958. 
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DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATroRNEY GENERAL, 
Washington, D. C., August 20, 1957. 
Hon. EMANvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 

Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice relative to the bill (H. R. 6357), for 
the relief of Albert Guido. 

The bill would provide for the payment of the sum of $1,000 to 
Albert Guido as reimbursement for loss sustained by him in connection 
with the forfeiture of a delivery bond posted by him in behalf of an 
alien under arrest in deportation proceedings. 

Examination of the files in this case discloses that Calogero Urso, a 
native and citizen of Italy, made entry into the United States by foot 
across the Rainbow Bridge at Niagara Falls on May 28, 1947, when 
he was admitted as a visitor for a few days. He was taken into 
custody pursuant to an immigration warrant of arrest on April 27, 
1950, on the ground that he was an immigrant not in possession 
of a valid immigration visa at the time of his last entry. He was 
released from custody the following day upon the posting by claimant 
of a delivery bond, consisting of 2 United States Treasury bonds, 
each in the sum of $500. After hearing on January 3, 1952, the alien 
was found deportable on the charge stated and a warrant of deporta- 
tion was issued. On January 6, 1954, demand was made by registered 
mail on the surety to surrender the alien for deportation on January 
19, 1954. Upon the request of the surety the date was extended to 
February 19, 1954. The alien was not surrendered by such date, 
however, and the surety requested a further extension of time, which 
was denied and the delivery bond was declared breached on March 
11, 1954. On April 9, 1954, the proceeds of the bonds were covered 
into the Treasury of the United States. The Immigration and 
Naturalization Service continued its efforts to apprehend the alien 
until 1957 when investigation disclosed his death in Baltimore on 
April 25, 1955. 

In the circumstances it appears that the delivery bond was properly 
declared breached and that forfeiture was enforced in strict com- 
pliance with the terms of the bond. Enforcement of such bonds is 
vital to a proper administration of the law and no reason appears 
why there should be reimbursement to the surety in this case. Ac- 
cordingly, the Department of Justice is opposed to the enactment 
of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely, 
Wituram P. Rocers, 
0 Deputy Attorney General. 
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May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Montoya, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 6448} 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 6448) for the relief of Cathryn A. Glesener, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Page 1, line 6, strike out the figures ‘‘$70,031.38’’, and insert in 
lieu thereof ‘‘$18,151.97”. 

PURPOSE 


The purpose of the proposed legislation is to pay to Cathryn A. 
Glesener, of Gadarwoud. Wash., the sum of $18,151.97, with interest 
at 4% percent from January 1, 1938, to the date of enactment of this 
bill, in full satisfaction and final settlement of all her claims against 
the United States for compensation arising out of (1) the damage 
caused to her leasehold rights in certain shorelands, located on the 
north side of and extending into the Columbia River near Underwood, 
State of Washington, caused by the United States in the construction 
of the Bonneville Dam, and (2) the damages sustained by her as a 
result of the destruction of her rafting and booming business at such 
leasehold property by the construction of the dam. 


STATEMENT 


This case involves a clear understanding of what the lumber business 
is in the Far West. In the area in the State of Washington in which 
this claim arises trees which are suitable for lumber are cut down in the 
forest and sawed into logs, which are loaded onto trucks and hauled to 
the nearest and most accessible point on the Columbia River, where 
they are collected behind a boom (a boom is a collection of logs tied 
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together end to end and spread out in the water to corral logs dumped 
in the river). These logs are formed into rafts and propelled by the 
current and with tugboats down the river to the sawmills where they 
are sawed into lumber. 

From this area, about 100 miles inland from the Pacific coast, many 
million feet of lumber have been sawed. The wooded area involved 
here was north of the Columbia River, and prior to 1926 it was 
difficult to boom the logs, as no proper place existed where this could 
be done, preparatory to rafting. 

In 1926 the claimant, having knowledge of the need of such a point 
on the Columbia River, leased from the State of Washington a tract 
of land on the north side of said river about 37 miles east of and above 
the point where the Bonneville Dam was constructed. This proved 
a very important project to the loggers and a most profitable business 
for the Sieeemh The leased area in question embraced a cove 
alongside the Columbia with plenty of room, and the logs were hauled 
down from the forests and unloaded there, where the fall was not severe 
enough to damage the logs when rolled from the trucks. 

The logs were collected in this cove behind the boom where there 
was never more than 4 feet of water over the surface. The boom held 
the logs until formed into rafts and taken down the river. This boom 
around the cove proved to be the best location on the Columbia River 
for the collection of logs. The rafts of logs were taken to Portland, 
Oreg., and Vancouver, Wash., and other points lower down; and 
between the plant owned by the claimant and those cities there were 
but few sawmills, and these were small. The nearest log boom was at 
Stevenson, 25 miles west of the claimant’s boom. ‘The claimant’s 
business was profitable until the time of the construction of the 
Bonneville Dam. The dam at first was to be placed at Warrendale, 
Wash., and the height was to be 54 feet, but the Army engineers 
changed this plan and located the dam 4 miles above Warrendale, at 
Bonneville, with a height of 72 feet. 

As a result of this high dam, the water backed up and completely 
submerged the claimant’s property. The water was so deep and rough 
on the claimant’s property that booming was impossible. Conse- 
quently, this strategic point for the receipt of logs was utterly ruined. 

The claimant made many improvements, such as a home and out- 
buildings, and trestles for the unloading of logs, and in the 81st 
Congress, by Private Law 477, Miss Glesener was paid for the damage 
to her property, with the exception of the value of her leasehold 
property, which constituted the facility for the booming of logs, and 
which turned out to be one of the most strategic points for collecting 
logs anywhere along the Columbia River. Furthermore, she was cut 
off from the use of this booming cove, not from the standpoint of 
profits, but, from the value of the rental, which can be measured in 
dollars and cents. 

The question before us now is, “What was the value of this log- 
booming enterprise at the time it was taken, and what was the value 
of the annual use of said property?” 

Mr. Aard Ady, appraiser for the United States National Bank, of 
Portland, Oreg., made an appraisal and fixed the annual rental value 
of the booming arrangement at $15,000. As to the value of the boom- 
ing property itself, there is ample evidence in the files that private 
lumber interests were willing to pay from $175,000 to $225,000 for 
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the property when it was a going concern, and before it was sub- 
merged in water. The life of the leasehold was fixed by the appraiser 
at 25 years. At the rate of $15,000 rental per year, this would 
amount to $375,000. In the consideration of this case it is important 
to consider the following figures: 


Minimum appraised value of leasehold at the time of the construc- 


tion of the Bonneville Dam____-...2uL2 22 ele $175, 000. 00 
The claimant claims a balance due her by the Government in the 
Be LI kane kiss tthe wots mbes Lids olniaceeal daphctbist =: % ess acllhdieiataainMiln bia 70, 031. 38 


The Government _ now offers the claimant $18,151.97, with interest 

at 4% percent from Jan. 1, 1938, which to July 1, 1958, would 

ageregate the! sum Of 2 Vi fic. UG co Oa el oes 34, 897. 16 

Miss Glesener’s wharf and booming facility were constructed at a 
very desirable location on the north bank of the Columbia River 
on property leased by her from the State of Washington. She still 
holds a lease of this property and will continue to hold said lease. 

By Private Law 477, 81st Congress, the Congress recognized the 
validity of the claim of Miss Glesener for the damages sustained by 
her as the result of the construction of the Bonneville Dam. But it 
has only partially paid her for such damages. Private Law 477 
awarded to Miss Glesener compensation for only the following items: 
For destruction of physical improvements. _............--.------- $8, 391. 00 
For depreciation in value of home, adjacent facilities and land associ- 

ated with, but not a part of, the log booming and rafting facilities... 14, 400. 00 








For loss of business from 1935 to 1087_.....-.-<- 005202 ee 13, 650. 00 
Bulltoteli is cciwel.lcic obi Ssddotia hociccn shoes siid emcees 36, 441. 00 
Snterest at O46 parece, édisie nn ochobbin sh dsdndecneenbiecvaniuane 20, 347. 56 
Grand totale? soa. Sei ob Oe SURO 56, 788. 56 


Through inadvertence that bill made no award to Miss Glesener 
covering the largest item of the damages sustained by her as the 
result of the construction of the Bonneville Dam; namely, the destruc- 
tion of the value of her leasehold rights. The value of Miss Glesener’s 
leasehold rights was destroyed, because the dam raised the water 
level 28 feet at the site of the claimant’s wharf and booming facility 
and completely flooded such wharf and facility, making it impossible 
to carry on further business on her leased property. Furthermore, the 
building of the dam raised the water level of the river so high and 
created such a large body of water that the river was caused to become 
very rough adjacent to the shore of the claimant’s leased property. 
Consequently, it was impossible to rebuild or carry on the rafting and 
booming of logs on such leased property. 

It appears that the only portion of the award made by Private Law 
477, 81st Congress, which may reasonably be considered as a part of 
the damages sustained by the claimant as the result of the destruction 
of the value of her leasehold rights, is the item in the amount of 
$13,650 allowed ‘For loss of business from 1935 to 1937” (during the 
construction of the Bonneville Dam), plus 4% percent interest thereon 
(i. e , $13,650 plus interest in the amount of $7,621.75, or $21,271.75). 
The Department of the Army, however, in its report on this legislation 
contends that the sum of $8,391 awarded in H. R. 477 “For destruc- 
tion of physical improvements” (which the claimant had built on the 
leased property), plus 4% percent interest thereon (i. e.. $8,391 plus 
interest in the amount of $4,685.28, or $13,076.28), should also be 
considered as a part of the value of the leasehold rights of the claimant. 
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These 2 items of $21,271.75 plus $13,076.28 aggregate $34,348.03, 
and the Department recommends that the last mentioned sum be 
deducted from the amount which the Congress may determine to 
have been the fair value of the claimant’s leasehold rights. 

The Department of the Army in its report on this legislation con- 
cedes the fact that the claimant is justly and equitably entitled to 
recover damages on account of the destruction of her leasehold rights. 
However, the Army, in its report, calculates the claimant’s damage by 
reason of the destruction of such leasehold rights upon a 15-year 

eriod. Calculated upon a 15-year period the Army finds that the 
easehold was of the value of $52,500. No reason is given for a cal- 
culation on a period of 15 years only. The claimant has held the 
lease since 1926. It has now been 24 years since the construction of 
the dam was started, and she still holds such lease. If the Army’s 
theory of the value of the leasehold rights should be accepted upon 
a 20-year basis, then the claimant has sustained a loss in the amount 
of $70,000. On the other hand, the value of the leasehold might 
reasonably be calculated on a 25-year basis, and on such a basis the 
value of the leasehold would be $87,500. 

The Department of the Army has recommended that Miss Glesener 
be compensated for the destruction of her leasehold rights in— 


the sum of $18,151.97, with interest at 4% percent from 
January 1, 1938, to the date of enactment of this act. 


This sum was arrived at by the Army by calculating the value of the 
leasehold upon a 15-year period at $52,500, and deducting therefrom 
the aforementioned sum of $34,348.03 (i. e., $21,271.75, “For loss of 
business from 1935 to 1937’, plus $13,076.28, “For destruction of 
ag improvements’). The foregoing appraisal of the value of 

iss Glesener’s leasehold rights was arrived at by the Army upon an 
estimate that the annual average of logs boomed and rafted at her 
facility during the years from 1928 to 1931 was 7 million feet. Miss 
Glesener does not now have available her complete scaling records 
while she was operating her facility at Underwood, Wash., during the 
period from 1926 to 1934, as most of such scaling records have long 
since been lost. Miss Glesener had contracts with an average of 4 or 5 
truckowners to transport logs to her wharf at Underwood, Wash., for 
booming and rafting. She recently located one of the original con- 
tracts in question, which she states is similar to other contracts made 
by her with other truckowners. This contract was made with one 
O. rt le under date of April 20, 1926, in which Mr. Myre con- 
tracteqa— 


To furnish sufficient trucking equipment and labor to truck 
and deliver (at Miss Glesener’s wharf on the Columbia River 
at Underwood, Wash.) at least 40,000 feet of merchantable 
timber per day, water scale, and after the year 1926 a mini- 
mum of 10 million feet per year merchantable timber, water 
scale** * *: 


Miss Glesener has produced a telegram from another truckowner by 
the name of R. G. abner: dated May 27, 1926, which shows that she 
advanced $300 to Osborn to trade in on a new truck, which he acquired 
for use in transporting logs to Miss Glesener’s wharf. The telegram 
also shows that one Mathews was also transporting logs to Miss 
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Glesener’s wharf at the same period of time. Miss Glesener states 
that during the same period she also had similar contracts with one 
Bevins and one Mackey who actually engaged in the hauling of logs 
to her wharf at Underwood, Wash. 

According to the estimate of Ralph Walstrom, of the firm of Hol- 
brook-Walstrom, property counselors and appraisers of Portland, 
Oreg., the leasehold interest of Miss Glesener was worth $200,000 at 
the time work on the Bonneville Dam was commenced, and that ‘‘a 
minimum of a 25-year life for the leasehold interest in not unreasonable.”’ 
Duane Autzen, general manager of the Portland Lumber Mills, a 
large lumber manufacturing company of Portland, Oreg., has esti- 
mated that before the construction of the Bonneville Dam, the 
leasehold of the claimant was worth between $175,000 and $225,000; 
that had not such dam been constructed his company would have 
been interested in a purchase of such leasehold rights, and that with 
the past 10 years of regular production “we could have paid you 
(Miss Glesener) a yearly rental of between $10,000 and $20,000” for 
such leased property, “‘or if it were for sale we could pay between 
$175,000 and $225,000.” F. D. Hobi, logging manager of the St. 
Paul & Tacoma Lumber Co., Tacoma, Wash., estimated the damages 
sustained by Miss Glesener by reason of the destruction of the value 
of her leasehold rights in the aggregate amount of $347,500. 

In addition the evidence shows that prior to the construction of the 
Bonneville Dam Miss Glesener had a monopoly of the business of 
booming and rafting logs in the Underwood, Wash., area where her 
facility was located, which covered a wide territory with practically 
an unlimited supply of timber. The nearest booming and rafting 
facility was located at Stevenson, Wash., some 25 miles down the 
river and west of Underwood. Due to the condition of the terrain 
there was no other location in the Underwood area where another 
booming and rafting facility could be built until after the construc- 
tion of the Bonneville Dam when, due to the raising of the pool level 
of the Columbia River above the dam, backwater was forced into the 
mouth of the White Salmon River (a small tributary of the Columbia 
River, immediately east of and adjacent to Underwood, Wash.), 
which raised the water level of the White Salmon sufficient for the 
establishment of a rafting and booming facility thereon. Prior to the 
building of the Bonneville Dam the water in the White Salmon River 
was so shallow that it was wholly impossible to boom and raft logs 
thereon. Upon the construction of the dam the claimant’s facility, 
which was located upon her leasehold (which extended for a distance 
of 2,207.04 feet along the north bank of the Columbia River), became 
completely valueless. The Pacific Power & Light Co., realizing the 
need for and the commercial value of a booming and rafting facility 
in the Underwood area, thereupon established a log rollway on land 
owned by it near the mouth of the White Salmon River, which facility 
has since enjoyed the monopoly previously enjoyed by Miss Glesene?. 

The Columbia River Log Scaling & ‘edie Bureau, which has 
scaled all of the logs which have been rafted at the White Salmon 
rollaway facility, has: certified that 484,823,491 feet of logs’ were 
scaled at said facility during the period from 1938 (after the completion 
of the Bonneville Dam) to 1957, inclusive, and that the gross earnings 
by said facility during that time amounted to the sum of $569,727.94. 
According to all estimates the net earnings of the White'Salmon roll- 
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away facility during the period in question were at least 50 percent 
of its gross earnings, which would result in net earnings of not less 
than $284,863.97. It is reasonable to assume that the net earnings of 
Miss Glesener, who had a much superior rafting and booming facility, 
would have been that much during the period from 1938 to 1957, in- 
clusive, had the Bonneville Dam not been constructed. It is also a 
reasonable deduction from the evidence that if Miss Glesener could 
have continued the operation of her booming and rafting facility after 
the construction of the dam on a competitive basis with the White Sal- 
mon facility, she should have earned at least one-half, if not much more, 
of the total earnings of both facilities. On the theory that she would 
have earned only one-half of the total net earnings of both facilities, 
her net earnings would have amounted to $142,431.98 (one-half of 
$284,863.97). In this connection, Duane Autzen, general manager of 
the Portland Lumber Mills, in a certificate furnished to Miss Glesener 
under date of September 3, 1952, stated: 


If you had your original site for rafting logs, * * * (you) 
would probably be doing 90 percent of the business in the Under- 
wood district on account of the convenience of dumping in such 
site. [Italic supplied.] 


William C. Crittenden, of San Francisco, Calif., formerly the 
principal stockholder of the Express Building Co., in an affidavit 
executed on January 17, 1958, stated: 


* * * that said corporation had large holdings of standing 
timber in the State of Washington, near the wharf belonging 
to Cathryn A. Glesener, located on the Columbia River 
at Underwood, Wash.; that he had personal knowledge 
of said holdings and of large stands of timber belonging to 
others in that vicinity; that the only facility in that area 
from which logs could be boomed and rafted was from the 
said wharf; that all timber cut by or for the account of said 
corporation, and large amounts of logs owned by other per- 
sons and concerns, were moved over said wharf until the 
same was removed; that at the time said wharf was removed, 
further large amounts of timber belonging to said corpora- 
tion and to others in the vicinity of said wharf were still 
available for removal; that the logging scale sheets and other 
records of said corporation have long since been lost or 
destroyed. 


The evidence hereinbefore referred to, as well as the other evidence 
in this case, including photographs made at the scene of the claimant’s 
facility and the scene of the White Salmon rollway, support a con- 
clusion that the value of the claimant’s leasehold rights prior to the 
construction of the Bonneville Dam was substantially higher than 
the amount recommended by the Army in its report for the settlement 
of this claim. 

The Department of the Army, upon a further consideration of this 
case, evidently recognizes the fact that the amount which it recom- 
mended for the settlement of this claim may be inadequate, for in a 
supplemental report, dated February 28, 1958, it stated: 


The Department has long considered Miss Glesener’s claim 
meritorious. ‘The Department has no other sources available 

















CATHRYN A. GLESENER 


for evidence to permit a more accurate and well-founded 
assessment of her damages. It is realized that the committee 
may have other and more reliable evidence, including Miss 
Glesener’s further testimony, upon which it may better 
determine a fair result. Should the Congress conclude that 
the Department of the Army’s determination of damages is 
inadequate, the Department would have no objection to an in- 
creased award in this case. [Italic supplied.] 


The committee, after a careful consideration of all the facts and 
circumstances in this case, is of the opinion that the claimant is 
justly and equitably entitled to be compensated in a fair and reason- 
able amount for the destruction of the value of her leasehold rights 
for which she has not heretofore been compensated. 

Resolving all doubts in favor of the Government, the committee is 
of the opinion that a fair, just, equitable, and final settlement of all 
claims of Miss Glesener against the United States may be effected 
by applying the Army’s formula for the determination of the value 
of her leasehold rights, calculated upon a 15-year period, which will 
result in an award to her in the amount of $18,151.97, with interest 
at 4% percent from January 1, 1938. The award of a lesser amount 
would not constitute just compensation. The committee, accordingly, 
recommends that an award be made to the claimant in the sum of 
$18,151.97, with interest at 4% percent from January 1, 1938. 

The favorable report and supplemental report of the Secretary of 
the Army on this legislation are attached hereto. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., October 23, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 6448, 
85th Congress, a bill for the relief of Cathryn A. Glesener. 

This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not otherwise 
appropriated, to Cathryn A. Glesener, of Underwood, Washington, 
the sum of $70,031.38 in full satisfaction and final settlement of all 
her claims against the United States for compensation arising out of 
(1) the damage caused to her leasehold rights in certain shorelands, 
located on the north side of and extending into the Columbia River, 
near Underwood, Washington, caused by the United States Engineers 
in the construction of the Bonneville Dam, and (2) the damages 
sustained by her as the result of the destruction of her rafting and 
booming business at such leasehold property by the construction of 
said dam.”’ 

The Department of the Army would have no objection to the 
oo of this bill if it should be amended as hereinafter recom- 
mended. 
















Ss CATHRYN A. GLESENER 


The construction of the dam at Bonneville, Oreg., was authorized 
by the following acts of Congress: 

Act of August 30, 1935 (49 Stat. 1028, 1038): 

“That the following works of improvement of rivers, harbors, and 
other waterways are hereby adopted and authorized, to be prosecuted 
under the direction of the Secretary of War and supervision of the 
Chief of Engineers, in accordance with the plans recommended in the 
respective reports hereinafter designated and subject to the conditions 
set forth in such documents; and that hereafter Federal investigations 
and improvements of rivers, harbors, and other waterways shall be 
under the jurisdiction of and shall be prosecuted by the War Depart- 
ment under the direction of the Secretary of War and the supervision 
of the Chief of Engineers, except as otherwise specifically provided 
by Act of Congress: 

x ~ . * * * * 


“Columbia River, Oregon; construction of dam, ship lock, and 
works for the utilization of surplus power, at the site at Bonneville 
recommended in the report of the Chief of Engineers dated August 21, 
1933”. 

Act of August 20, 1937 (50 Stat. 731): 

“That for the purpose of improving navigation on the Columbia 
River, and for other purposes incidental thereto, the dam, locks, 
power and appurtenant works now under construction at 

onneville, Oregon and North Bonneville, Washington (hereinafter 
called Bonneville project), shall be completed, maintained, and 
operated under the direction of the Secretary of War and the super- 
vision of the Chief of Engineers, subject to the provisions of this Act 
relating to the powers and duties of the Bonneville power adminis- 
trator * * *.,” 

On October 22, 1937, the Secretary of War canceled all permits for 
structures below the line of ordinary high water on the Columbia 
River above the Bonneville Dam. Included in this cancellation of 

ermits was a permit issued in 1926 to the Oregon-Washington 
sumber Co, (actually transferred to. and held by Cathryn A. Glesener). 
This permit as initially issued stated in pertinent part: 


“WAR DEPARTMENT 


“Norr.—It is to be understood that this instrument does not give 
any property rights either in real estate or material, or any exclusive 
privileges; and that it does not authorize any injury to private 
property or invasion of private rights, or any infringement of Federal, 
State, or local laws or regulations, nor does it. obviate the necessity 
of obtaining State assent to the work authorized, It merely expresses 
the assent of the Federal Government so far as concerns the public 
rights of navigation. (See Cummings v. Chicago, 188 U. S., 410.) 
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“PERMIT 


“Unitep States Division ENGINEER Office, 
“NorTHERN Paciric Dtvision, 
“Seattle, Wash., October 11, 1926. 


“Oregon-Washington Lumber Co., 
“Portland, Oreg. 


“GENTLEMEN: Referring to written request dated September 21, 
1926, I have to inform you that, upon the recommendation of the 
Chief of Engineers, and under the provisions of section 10 of the act 
of Congress approved March 3, 1899, entitled ‘An act making appro- 
priations for the construction, repair, and preservation of certain 
tear works on rivers and harbors, and for other purposes,’ you are 
iereby authorized by the Secretary of War, to construct log dump 
wharf and log boom in Columbia River, at Underwood, Wash., in 
accordance with the plans [enclosed] subject to the following condi- 
tions: 

* Ok * * * ~ * 


“(b) That any material dredged in the prosecution of the work 
herein authorized shall be removed evenly, and no large refuse piles, 
ridges across the bed of the waterway, or deep holes that may have a 
tendency to cause injury to navigable channels or to the banks of 
the waterway shall be left. If any pipe, wire, or cable hereby autlior- 
ized is laid in a trench, the formation of permanent ridges across the 
bed of the waterway shall be avoided and the back filling shall be so 
done as not to increase the cost of future dredging for navigation. 
Any material to be deposited or dumped. under this authorization, 
either in the waterway or on shore above high-water mark, shall be 
deposited or dumped at the locality shown on the drawing hereto 
attached, and, if so prescribed thereon, within or behind a.good and 
substantial bulkhead or bulkheads, such as will prevent escape of the 
material into the waterway. If the material is to be deposited in the 
harbor of New York, or in its adjacent or tributary waters, or in 
Long Island Sound, a permit therefor must be previously obtained 
from the supervisor of New York Harbor, Army Building, New York 
City. 

* * * x * * * 

“(f) That if future operations by the United States require an 
alteration in the position of the structure or work herein authorized, 
or if, in the opinion of the Secretary of War, it shall cause unreasonable 
obstruction to the free navigation of said water, the owner will be 
required, upon due notice from the Secretary of War, to remove or 
alter the structural work or obstructions caused thereby without ex- 
pense to the United States, so as to render navigation reasonably free, 
easy, and unobstructed; and if, upon the expiration or revocation of 
this permit, the structure, fill, excavation, or other modification of the 
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watercourse hereby authorized shall not be completed, the owners 
shall, without expense to the United States, and to such extent and in 
such time and manner as the Secretary of War may require, remove 
all or any portion of the uncompleted structure or fill and restore to 
its former condition the navigable capacity of the watercourse. No 
claim shall be made against the United States on account of any such 
removal or alteration. 
*” * * * *x *” * 


“By authority of the Secretary of War: 
“W. J. BARDEN, 
“Colonel, Corps of Engineers, Division Engineer.” 


On November 2, 1937, the district engineer, Corps of Engineers, 
advised Miss Glesener: 

“Reference is made to War Department permit, dated October 11, 
1926, authorizing you to construct log-dump wharf and log boom 
in the Columbia River at Underwood, Wash. 

“Upon the raising of the Bonneville Pool, this log-dump wharf 
and log boom will become an obstruction and menace to navigation. 
This is to advise you therefore, that under date of October 22, 1937, 
the Secretary of War revoked the above permit, and you are hereby 
ordered and directed to remove the log-dump wharf and log boom 
constructed under said permit not later than November 15, 1937, 
and upon your failure, neglect, or refusal to so remove said boom 
by the foregoing date, it will be removed by this Department pursuant 
to existing law. 

“Please advise us immediately as to whether or not you will com- 
plete removal of the log-dump wharf and log boom in question by the 
date fixed. Receipt of this letter should be acknowledged on the 
attached form and returned in the enclosed self-addressed envelope 
for which no postage is required.” 

Upon receipt of advice from Miss Glesener’s attorneys on December 
7, 1937, that she had decided not to remove the structures, said 
structures were removed by the Corps of Engineers at the expense 
of the Government. 

The construction of the Bonneville Dam by the United States was 
completed in 1938. The water level of the Columbia River above the 
dam was raised extensively by the dam, and when the basin was 
flooded in 1937, Miss Glesener’s logging and booming facilities at 
Underwood were under water. 

Calculations of the Corps of Engineers prior to the flooding of the 
basin above the dam and Department determination after the flooding 
indicate that ‘‘Miss Glesener’s structures, if left in the river [after the 
flooding], would have constituted an unreasonable obstruction to 
navigation, extending as they did more than 600 feet out into the 
stream from the normal pool line and the top of the wharf being some 
20 feet below the surface.”’ 

The United States Department of Agriculture, Forest Service, in ex- 
planation of the logging industry in this vicinity states (July 16, 1957): 

“A considerable volume of logs are cut and hauled to the Columbia 
River from the Gifford Pinchot Forest and adjacent private land on 
the north side of the Columbia River in the general vicinity of Under- 
wood, Wash. Logs which are dumped into the river must be assembled 
at booming grounds and if towed to sawmills at any distance from the 
point where the logs are placed in the river, they must be assembled 
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into rafts. Hence booming and rafting is an established and essential 
part of the logging industry in this vicinity.” 

In 1949, H. R. 3325 and S. 469, similar bills for the relief of Catherine 
A. Glesener, were introduced in the 8ist Congress. These bills pro- 
vided as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Catherine A. Glesener, of Underwood, Washington, the sum of 
$126,811, in full satisfaction of her claims against the United States 
for compensation for (1) the destruction of a log wharf and boom on 
the north side of, and extending into, the Columbia River, near 
Underwood, Washington, by the United States Engineers in 1937 in 
connection with the construction of the Bonneville Dam; (2) losses 
incurred by reason of the depreciation in value of shore property, 
improvements, and facilities as a result of the destruction of such log 
wharf and boom; and (3) loss of earnings as a result of the destruction 
of such log wharf and boom and the inability of the said Catherine A. 
Glesener to further carry on her business by reason of the refusal of 
the War Department to grant her a permit which would have enabled 
her to reconstruct such log wharf and boom.” 

After the introduction of S. 469, Miss Glesener was requested by 
the Department of the Army to submit an itemization of the damages 
sustained by her for which in justice and equity she felt she was 
entitled to be awarded damages by special act of Congress. There- 
after Miss Glesener filed with the Department, through her attorney, 
& memorandum in which she set forth the items of damage sustained 
by her aggregating $84,792.. Her explanatory statement is as follows: 


“WHAT DAMAGES SHOULD CLAIMANT BE PAID? 


“Having established that a claim exists, the question remains, how 
much should Miss Glesener be compensated? Obviously such com- 
pensation must be reasonable and be the natural and probable result 
of the act of the United States in destroying her property and her 
business. 

“Tt is conceded that the sum claimed in S. 469-H. R. 3325 of 
$126,811 cannot be supported with reasonable certainty. That 
Miss Glesener was severely damaged is beyond question, eae 
A consideration of what should be paid should properly include the 
following elements: 

“‘(a) Actual loss of wharf, road, and log boom. 

““(b) Reduced value of her home and 90 acres of land. 

“(c) Reduced value of her water line and system built as part of 
her home. 

“(d) Actual loss of business for period 1935 to 1937, inclusive, 
while dam was being built. 

*“‘(e) Loss of prospective business after dam was built, had she been 
allowed to remain in business. 

“(f) Costs of assembling material for claim with many trips to 
Washington from the west coast. 

“ “ig ikteneen on amount finally agreed upon. 

“These elements will be dealt with separately as follows: 
“(a) Actual loss of wharf, road, and log boom. 
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“Claimant’s wharf and log boom and part of the road which she 
had constructed leading to the wharf were completely destroyed by 
the raising of the Bonneville Pool to 72 feet. Attached hereto as 
exhibit 11 is an estimate, submitted by a registered professional 
engineer showing that the cost of replacing this road, wharf, and 
log-boom installation, based on 1937 prices, would be $8,391.96. 
It is felt that this item requires no further discussion and should be 
paid in full. 

**(b) Reduced value of her home and 90 acres of land. 

“(e) Reduced value of her water line and system built as part of 
her home. 

“Claimant, in addition to the replacement cost of the physical 
facilities which were totally destroyed, is reasonably entitled to some 
amount to compensate her for the resultant damage to her shore 
property, improvements, and facilities as a result of the destruction of 
the log boom and wharf. 

‘Miss Glesener had a home situated on a tract of land owned by her 
containing 90 acres of valuable timberland, which home she had com- 
pletely furnished. Jn addition, Miss Glesener owned valuable water 
rights and a water supply system which the Assistant Supervisor of 
Hydraulies of the State of Washington estimates were worth, in 1941, 
approximately $5,500 (exhibit 12). {Italic added.] Prior to the con- 
struction of the Bonneville Dam, claimant’s home had an appraised 
value of $20,000 (exhibit 12A), together with said water rights and 
water systems. Subsequent to the building of the dam and the 
destruction of claimant’s business by the United States, this property 
steadily declined in value until claimant was eventually able to find a 
buyer, which she did in 1945. Miss Glesener was forced to sell her 
home, property, and furnishings therein for $5,000 (exhibit 13). This 
dwelling house and the water system were constructed by claimant for 
use in connection with the operation of her log wharf and boom, and 
while it is true that the total destruction of the latter did not destroy 
the availability of the home for living purposes, it nevertheless is 
obvious that with her business gone, the value of her home and fixtures 
inevitably suffered to some extent. No one could be found for years 
who wished to simply live in this part of the Northwest for reasons 
totally eiatodihbeted with the operation of any business. 

“Tt is felt that the amount of compensation for the diminution in 
value of her home, 90 acres of land and her water supply system should 
be $14,400, or the difference between its then value and what she 
was forced to sell it for in 1945. 

“(d) Actual loss of business for period 1935 to 1937, inclusive, while 
dam was being built. 

“The action of the United States in destroying claimant’s property 
was a tortious one for which the authorities today generally recognize 
that prospective profits which are lost by the person injured which 
can be shown to be the natural and probable consequence of the 
tortious act may be recovered as an item of damages (15 American 
a par. 149, 17 C. J., par. 112). With this principle 
established as a matter of law which the courts generally recognize, 
it is manifest that in a claim such as this, where equity is the primary 
consideration, there can be no question but that the loss of prospective 
profits is a proper element to be allowed. Moreover, there is not, 
nor can there be, any definite criteria for determining such anticipated 
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profits. At law, each court has its own criteria and it is recognized 
as desirable that there be a lack of definite rules for determining such 
profits on the theory that the ‘greater certainty would be the cer- 
tainty of injustice.’ 

“The construction of the Bonneville Dam was commenced by the 
United States in 1934, and completed in 1938. All booming opera- 
tions were stopped during the years 1934-38, by reason of such con- 
struction which prevented the towing of log rafts to the mills which 
were all situated downstream from the Dam. In 1937, her facilities 
were destroyed. Clearly, the damage to claimant’s business com- 
menced some time during 1934, and the measure of her damages for 
the period 1934, to the end of 1937, was the amount of profit she 
would have made on every foot of logs boomed from the Underwood 
area during those years. It must be remembered that her’s was the 
only logging and booming facility in this area until 1938 when the 
Pacific Power & Light Co. constructed a log rollway in the mouth of 
the White Salmon River just above claimant’s property. The only 
records available show that for the years 1928, 1929, and 1931, an 
average of 7 million feet of logs per year were handled over claimant’s 
wharf. The prevailing charge for booming and rafting in the Colum- 
bia River area at that time was $1.25 per cdma feet log scale. 
Of this amount the cost of operation did not exceed 60 cents per 
thousand feet with a resultant profit of 65 cents per thousand feei of 
logs boomed. 

“In view of the fact that construction operations commenced in 
1934, it is considered fair and reasonable to omit that year in any 
calculation of profit lost by reason of construction of the dam and 
therefore the years 1935, 1936, and 1937, only will be used. Dy 
applying the existing profit of 65 cents per thousand feet of logs 
boomed to the average of 7 million feet for these 3 years, it is sub- 
mitted that claimant’s business sustained an actual loss of profits, 
which she had every right to expect to receive, in the amount of 
$13,650. 

‘“‘(e) Loss of prospective business after dam was built, had she been 
allowed to remain in business. 

“By 1938, the Bonneville Dam was completed and the water level 
ar As a consequence, the booming and rafting business in the 
Columbia River was revived and the Pacific Power & Light Co. 
commenced operation of a rollway at the mouth of the White Salmon 
River, a very short distance from where claimant’s wharf and boom 
had been located. The volume of logs boomed in 1938, at this new 
site was over 4% million feet. From that date to the present time the 
amount of logs boomed and rafted in the Underwood area has steadily 
increased until, in 1948, the Columbia River Log Scaling Bureau 
recorded 34,300,990 feet. This condition has more than borne out 
Miss Glesener’s foresight in choosing the Underwood area as one 
al neue, otential for the development of a log pecennes rafting 

usiness. Had Miss Glesener been permitted to continue her booming 
and logging facilities at her ideal location on the river, the years 1938, 
through 1948, would have been very profitable ones for her. A fair 
appraisal of the profits which could have been expected during this 
period must, however, include a consideration of the possible increase 
in cost of operations. This is further indicated by the fact that 
the booming and rafting charge was increased from $1.25 to $1.50 per 
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thousand feet in this area. Whereas the rate of profit on booming 
and rafting had been 65 cents a thousand feet, it is felt that, to fairly 
reflect a possible rise in the cost of business operations, this figure 
should be reduced to 50 cents a thousand feet. In addition, the rise 
in the Columbia River backed water into the White Salmon River 
which river then became an available albeit a poor site for booming 
and rafting activities. The Pacific Power & Light Co. has been 
utilizing this site since 1938, and, in view of the greatly increased 
volume of logs brought out at this point, it must be assumed that 
competition would increase, and thus it is considered only fair and 
reasonable to say that, had Miss Glesener been allowed to remain in 
business, her operations would have been affected by this competition. 
By applying a 50-cent per thousand-foot profit figure to only 50 
percent of the logs boomed in the Underwood area, the figure of 
$48,351.50 is arrived at, which takes into consideration the possible 
rise in operating costs and the probable inception of competition. 
This figure is based upon the logs boomed at the mouth of the White 
Salmon River for the years 1938, through 1940, and 1942, through 
1948, the years for which authentic figures are available from the 
Columbia River Log Scaling & Grading Bureau (exhibit 14). 

“Claimant submits that to use the reduced figure of profit or 50 
cents per 1,000 feet, and by applying that figure to only half of the 
actual logs boomed at this specific location where she was located, 
results in a fair and reasonable method of arriving at her loss of 
eearccen profits subsequent to the construction of the Bonneville 

am. 

“(f) Costs of assembling material for claim, with many trips to 
Washington from west coast. 

“(¢) Interest on amount finally agreed upon. 

“Although claimant has actually spent several thousand dollars in 
travel expense as a result of the destruction of her property and busi- 
ness, she agrees to omit any such claims, if the above-mentioned 
amounts are found to be proper and are paid. The same for interest. 
Claimant is not attempting to get one dollar from the Government 
to which she is not entitled. That is why claimant frankly states 
that the amount contained in S. 469 and H. R. 3325 cannot be justified 
with reasonable certainty. Her expenses for years in trying to get 
favorable action on her claim and interest are examples of her willing- 
ness and desire to be fair about this claim. Her business was de- 
stroyed by the United States, and she has been forced to go deeply 
into debt to live since its destruction. For this she feels she should 
be compensated the reasonably ascertainable losses she has suffered. 
These amounts are as follows: 





Destruction of wharf, road, and log boom_...--..--.-----.----.-.---- $8, 391 
Deinates Go notes, ecmase wee ee oe a on ew ae tceas 14, 400 
Damages on account of loss of business from 1935 to 1937, inclusive, 
while the Bonneville Dam was under construction. ......._...._-.-- 13, 650 
Loss of prospective business as a result of the construction of the Bonne- 
ND a od noice ciel te orca li EE et a 48, 351 
eee ae ee ee ee SC OM eae 84, 792 


“Tt is recommended that the bill be amended to provide payment 
of this amount to claimant and it is hoped that the War Department 
will feel that it can favorably report this amount to the Congress, 
As stated earlier, the position taken by the Department on the 
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ote whether a strictly legal claim exists is doubtless a sound one. 
quities do exist, however, and if the Department is as fair with 
claimant here, as she has tried to be in evaluating the amount of 
her damages, then they should report favorably on 5. 469 and H. R. 
3325. 

The Department of the Army in its report to the chairman, Com- 
mittee on the Judiciary, House of Representatives, dated August 19, 
1949, on H. R. 3325, 81st Congress, a bill for the relief of Catherine 
A. Glesener, stated: 

“The claimant contends that she sustained a considerable loss of 
profits in the years of 1934, 1935, 1936, and 1937 while the Bonne- 
ville Dam was under construction. It will be noted, however, that 
in her effort to obtain a settlement of her claim she has omitted any 
claim for damages on account of the loss of profits from her logging 
and booming business during the year of 1934, and that she only 
claims under this item of her claim damages on account of the loss 
of profits during the years of 1935, 1936, and 1937. Since the claim- 
ant has foregone any claim for the loss of profits from her business 
during the year of 1934, it is believed that the sum of $13,650 claimed 
under this item is a conservative estimate of the profits she would 
have realized from her business for the years 1935, 1936, and 1937 
had the dam not been under construction during those 3 years. 

“The fourth and last item of Miss Glesener’s claim is for the sum 
of $48,351 for damages on account of the loss of prospective business 
from 1938 to 1948, inclusive, after the completion of the Bonneville 
Dam. In support of this item of her claim the claimant in her 
memorandum filed with the Department of the Army states: 

‘By 1938, the Bonneville Dam was completed and the water level 
raised. As a consequence, the booming and rafting business in the 
Columbia River was revived and the Pacific Power & Light Co. 
commenced operation of a rollway at the mouth of the White Salmon 
River, a very short distance from where claimant’s wharf and boom 
had been located. The volume of logs boomed in 1938, at this new 
site was over 4% million feet. From that date to the present time the 
amount of logs boomed and rafted in the Underwood area has steadily 
increased until, in 1948, the Columbia River Log Scaling Bureau 
recorded 34,300,990 feet. This condition has more than borne out 
Miss Glesener’s foresight in choosing the Underwood area as one 
particularly potential for the development of a log booming and 
rafting business. Had Miss Glesener been permitted to continue her 
booming and logging facilities at her ideal location on the river, the 
years 1938, through 1948, would have been very profitable ones for her. 
A fair appraisal of the profits which could have been expected during 
this period must, however, include a consideration of the possible 
increase in cost of operations. This is further indicated by the fact 
that the booming and rafting charge was increased from $1.25 to 
$1.50 per thousand feet in this area. Whereas the rate of profit on 
booming and rafting had been 65 cents a thousand feet, it is felt 
that, to fairly reflect a possible rise in the cost of business operations, 
this figure should be reduced to 50 cents a thousand feet. In addition, 
the rise in the Columbia River backed water into the White Salmon 
River which river then became an available albeit a poor site for 
booming and rafting activities. The Pacific Power & Light Co. has 
been utilizing this site since 1938, and in view of the greatly increased 
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volume of logs brought out at this point, it must be assumed that 
competition would increase, and thus it is considered only fair and 
reasonable to say that, had Miss Glesener been allowed to remain in 
business, her operations would have been affected by this competition. 
By applying a 50-cent per thousand-foot profit figure to only 50 percent 
of the logs boomed in the Underwood area, the figure of $48,351.50 
is arrived at, which takes into consideration the possible rise in operat- 
ing costs and the probable inception of competition. This figure is 
based upon the logs boomed at the mouth of the White Salmon River 
for the years 1938, through 1940, and 1942, through 1948, the vears 
for which wuthentiec figures are available from the Columbia River 
Log Scaling and Grading Bureau. 

‘Claimant submits that to use the reduced figure of profit or 50 cents 
per 1,000 feet, and by applying that figure to only half of the actual 
logs boomed at this specific location where she was located, results in 
a fair and reasonable method of arriving at her loss of prospective 
profits subsequent to the construction of the Bonneville Dam.’ 

‘There has been submitted to the Department of the Army a letter 
from the Pacific Power & Light Co., Portland, Oreg., dated June 
23, 1947, which shows that for the years 1938, 1939, and 1940 a total 
of 12,005,000 feet of logs were handled by its rollway at the mouth of 
the White Salmon River near where the claimant’s wharf was formerly 
located. The Pacific Power & Light Co. further stated its rollway 
was leased on a flat rental basis during the year of 1941 and that, 
consequently, it has no record of the number of feet of logs handled 
at said rollway during that year. 

“There has also been submitted to the Department of the Army 
a letter from the Columbia River Log Scaling and Grading Bureau, 
Portland, Oreg., dated June 24, 1947, which states that said Bureau 
had sealed at Underwood, Wash., from January 1, 1942, to June 14, 
1947, a total of 147,101,371 feet of logs, which were boomed and 
rafted into the Columbia River at that point. In another letter, 
dated January 24, 1949, said Bureau stated that it had scaled at 
Underwood, Wash., from January 1, 1948, to December 31, 1948, a 
total of 34,300,990 feet of logs, which also were boomed and rafted 
into the Columbia River. 

“Tt does not appear that anyone other than the Pacific Power & 
Light Co. and the lessee of its rollway, located near the mouth of the 
White Salmon River, has been engaged in the log booming business 
in the Underwood, Wash., area. 

“Tt, therefore, appears from the foregoing statements of the Pacific 
Power & Light Co. and the Columbia River Log Scaling and Grading 
Bureau that during the years 1938 to 1948, inclusive (excluding the 
year of 1941 and the period from June 15, 1947, to December 31, 1947, 
for which periods no record has been furnished), there have been 
boomed and rafted on the White Salmon River near Underwood, 
Wash., and near the point where Miss Glesener’s wharf was formerly 
located, a total of 193,407,361 feet of logs. 

“The claimant contends that if she had been permitted to continue 
in the business of booming and rafting logs on her leased property on 
the Columbia River during the years 1938 to 1948, inclusive, she would 
have boomed at least one-half of the logs which were handled at the 
rollway of the Pacific Power ‘& Light Co. during those years, or a 
total of 96,703,680 feet. of logs (one-half of 193,407,361), and that 
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she would have received a profit therefrom of 50 cents per 1,000 feet, 
or a total of $48,351. While this contention may be true, it, of course, 
is based upon the assumption that the claimant, if in business would 
have received at least one-half of the booming and rafting business 
in the Underwood, Wash., area after the completion of the construc- 
tion of the Bonneville Dam. It would seem that since the claimant’s 
facilities were situated on the Columbia River they were more advan- 
tageously located for the booming and rafting of logs than the rollway 
of the Pacific Power & Light Co. However, taking into consideration 
the possibility of better management on the part of the Pacific Power 
& Light Co. (although this is not proved by any evidence), it is believed 
that an award to the claimant on the basis of 50 percent of the logs 
handled at the rollway of the Pacific Power & Light Co. during that 
ll-year period would be somewhat excessive. It appears that the 
claimant boomed and rafted 21,287,423 feet of logs dnathe the years 
1928, 1929, and 1931, or an average slightly in excess of 7 million feet 
of logs per annum, and that her business was progessively increasing 
each year during the years immediately preceding the destruction of 
her business. It, therefore, may reasonably be assumed that her 
business during the years 1938 to 1948, inclusive, if she had been 
permitted to remain in business during those years, would have 
amounted to at least an average of 7 million feet of logs per annum, 


or a total of 77 million feet of logs. Upon a conservative estimate 
she would have realized a profit of 50 cents per 1,000 feet of logs during 
those 11 years, or a total of $38,500. The Department of the Army, 
therefore, believes that any award granted to the claimant under 
this item of her claim should be limited to the sum of $38,500. 


“In the light of the foregoing facts it is believed that the damages 
sustained by this claimant may be fairly appraised as follows: 
Destruction of wharf, road, and log boom 
Damages to home, facilities, and land 
Damages on account of loss of business from 1935 to 1937, inclusive, while 

the Bonneville Dam was under construction 
Loss of prospective business as a result of the construction of the Bonne- 

ville Dam 38, 500 


“The Department of the Army, accordingly would have no objec- 
tion to the enactment of this bill if it should be amended to provide for 
an award to the claimant in an amount not exceeding the sum of 
$67,541.” 

In its report to the Congress on this legislation (S. 469), the De- 
partment of Justice stated: 

“Tf the instant claim were to be considered on the same basis as the 
others, this claimant [Cathryn A. Glesener] would receive the amount 
necessary to reestablish her business. However, it was not possible 
for her to relocate her business until after the completion of the 
project, for which reason a similarly equitable solution might be 
reached in this case by placing a valuation upon the wharf, private 
road, and log boom as of the time of their destruction. To compensate 
her for other than these items would be inequitable since that would 
afford claimant a better position than would be obtained had she been 
legally entitled to compensation. If the bill should be amended so as 
to provide for the payment of a reasonable sum based upon this sug- 
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gestion, the Department of Justice would have no. objection to its 
enactment.” 

In its report on this measure, the Committee on.the Judiciary, 
Senate of the United States (S. Rept. 1247, 81st Cong., 2d sess., p. 6 
(1950)), stated: 

“After careful consideration, the committee is inclined to accept the 
figures. set forth by the claimant [$84,792] as being the figures which 
correctly show the loss sustained by her. While it is noted that the 
Department of Justice takes the view that there should be no com- 
pensation for anything other than the wharf, private road, and log 
boom, the committee agrees with the Department of the Army that 
this is an instance wherein the claimant should be compensated for 
all of the damages suffered, and recommend that the bill, S. 469, as 
amended, be considered favorably.” 

In its report on the measure (S. 469) the Committee on the Judiciary, 
House of Representatives (H. Rept. 1977, 81st Cong., 2d sess., p. 2 
(1950)), stated; 

“For the reasons stated in Senate Report 1247, the Judiciary Com- 
mittee of the Senate felt the claimant was entitled to the full amount 
requested ; namely, $84,792, and on January. 30, 1950, reported the bill 
for that amount. However, when the bill (S. 469) was considered by 
the Senate, an amendment was adopted which struck out the amount 
proposed by the committee ($84,792), and inserted in lieu thereof: 
‘$36,441, with interest at 44 percent from January 1, 1938, to the 
date of enactment of this act.’ 

“The figure $36,441 was arrived at by allowing claimant the first 
three items of damage as set forth in her breakdown above [supra]. 
To these three items would be added 4% percent interest to fully 
compensate her contemporaneously with the loss sustained. 

“Tt should be noted that the bill (S. 469) as thus amended and 
passed by the Senate excludes any amount for loss of prospective 
earnings after the completion of the Bonneville Dam. Your com- 
mittee feels that claimant here has been damaged and that she should 
be compensated by the Government for such damage. Your com- 
mittee is of the opinion that the bill as passed the Senate and 
explained herein will fairly compensate the claimant and therefore 
concurs in the recommendations of the Senate.” 

Action on S. 469, for the relief of Cathryn A. Glesener, resulted in 
“Private Law 477, 8ist Congress, chapter 215, 2d session,” approved 
May 29, 1950 (64 Stat. A 52). That act provided: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, to 
Cathryn A. Glesener, of Underwood, Washington, the sum of $36,441, 
with interest at 4% per centum from January 1, 1938, to the date of 
enactment of this Act, in full satisfaction of her claims against the 
United States for compensation for (1) the destruction of a log wharf 
and boom on the north side of, and extending into, the Columbia 
River, near Underwood, Washington, by the United States Engineers 
in 1937 in connection with the construction of the Bonneville Dam; 
(2) losses incurred by reason of the depreciation in value of shore 
property, improvements and facilities as a result.of the déstruction of 
such log wharf and boom; and (3) loss of earnings as a result of the 
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destruction of such-log wharf and boom and the. loss of business |from 
1935 to 1937, inclusive, while the Bonneville Dam was under con- 
struction: Provided, That no part of the amount appropriated in this 
Act in excess of 10 per centum thereof shall be paid or delivered to or 
received by any agent or attorney on account of services rendered ‘in 
connection with this claim, and the same shall be unlawful, any 
contract to the contrary notwithstanding. Any person violating the 
provisions of this Act shall be deemed guilty of a misdemeanor. and 
upon conviction thereof shall be fined in. any sum not exceeding 
$1,000.” 

Pursuant to this act, Miss Glesener was paid $56,788.56, including 
$20,347.56 interest. 

The present bill, H. R. 6448, 85th Congress, would authorize pay- 
ment of the amount of $70,031.38 im addition to: the payment of 
$56,788.56 authorized m 1950. The additional payment proposed is 
to compensate for the following in connection with the construction 
of the Bonneville Dam: 

(1) The damage caused to her leasehold rights in certain shore- 
lands, located on the north side of and extending into the Columbia 
River, near Underwood, Wash. 

‘‘(2) The damages sustained by her as the result of the destruction 
of her rafting and booming business at such leasehold property by the 
construction of said dam.” 

Relative to the lease(s) in this case the Department of Natural 
Resources, Olympia, Wash., on July 23, 1957, stated: 

‘You will note from the record that. Miss Glesener has held a por- 
tion of these tidelands under lease since October 1, 1926, and the bal- 
ance since July 5, 1935. 

“Under our statutes, shorelands of this class:may be leased to any 
person, firm, or corporation for booming purposes. At the expiration 
of any booming lease, issued under the provisions of this law, the 
lessee, his successors, or his assigns, shall have the right to re-lease the 
lands covered by his original lease for a further term, not exceeding 
ten years, at such rental and upon such terms and upon such conditions 
as may be prescribed by the Commissioner of Public Lands. 

“The shorelands in question extend from the line or ordinary high 
water out to the line of navigability. The annual rental of booming 
leases on shorelands is determined on the basis of 6 percent of the 
value of the shorelands as determined by this office. To date, the 
State has received a total of $2,052.90 from rental of these lands. 

“We are enclosing herewith a tabulation showing the annual 
rental * * *,” 

The tabulation is set forth in pertinent part as follows: 





Date Term Annual Date Term Annual 








(years) rental (years) rental 

Nov, 17, 1926. .<.......... 5 $15 || July 5, 1040............... 5 $35 
ET Wh Mi aidncceenataimanond Pe ge Ree 5 35 
Suly 6; 1988...15..2.....-. 3 25 || Nov, 17, 1931..........-... 5 15 
NES DS cnncunbaanenne 5 25 || Nov. 17, 1996. ...........- 5 15 
July 'S;-1000. © 2.22222... 5 25 || Nov. 17,1041. ............ 10 15 
BOIGO, 196B,... cisvntoaviace 5 25 |) July 6, 1050............... 10 75 
SE Et cicnnanisonsued 5 35 
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Relative to this matter, the following letters have been submitted 
by Miss Glesener and are deemed pertinent: 

Letter to Miss Cathryn A. Glesener from Ralph Walstrom, of 
Holbrook-Walstrom, property counselors, dated May 29, 1957: 

“This is a claim of Cathryn A. Glesener of Underwood, Wash., 
against the United States for damages caused to her leasehold rights 
on certain shore lands located on the north side of, and extending into, 
the Columbia River near Underwood, State of Washington, this 
damage oecasioned by the United States engineers in the construction 
of the Bonneville Dam. 

“In order to clearly understand the facts of the case, it should be 
pointed out that this property is located in the heart of a rich timber 
area in the State of Washington. Here timber is cut into logs and 
trucked to the most accessible point on the Columbia River where 
the logs are tied together in a large raft. Then the logs are propelled 
by the current and tugboats to the sawmills where they are sawed 
into lumber. 

“From the location of this property, many miles inland, millions 
of feet of timber have been sawed, and many more feet are still 
available as the records will indicate. The claimant, recognizing the 

otential of the area, in 1926 entered into a lease with the State of 

ashington for this tract of land which is located 37 miles east of 
where the Bonneville Dam has been constructed. This was a very 
important location both to the loggers and to the claimant since the 
area was a cove alongside the Columbia river with ample room, well 
protected, and where the logs could be hauled down from the forests 
ope ong directly from the truck into the pond without damaging 
the logs. 

“The logs were collected in this cove behind a boom where there 
was never more than 4 feet of water over the surface. The booms 
held the logs until formed into rafts and were then taken down the 
river. Because of its location in the heart of the logging area and the 
fact that it was a protected cove and shallow water, it proved to be 
the best location on the Columbia River for the collection of logs. 
It also proved to be a monopoly for this type of business because the 
closest point that was available as competition for this log dump 
was at Stevenson, Wash., 25 miles west of this property. Due to 
water depth, riverbanks, and protected areas offered by this property 
there were no similar sites closer than Stevenson. Thus it enjoyed 
a monopoly for the area. 

“The construction of the Bonneville Dam with a height of 72 feet 
backed up the waters of the Columbia River completely submerging 
the property some 37 miles to the east. The depth of the water, 
the fact that it was rough, no longer being protected in a cove, and 
the inaccessibility for logging trucks made any future operation at 
this point impossible. 

“Tt should be pointed out that prior to the construction of Bonne- 
ville Dam the petitioner had the only logical log dump within 25 miles, 
but after the construction of the Bonneville Dam which submerged 
her property, the high waters created other facilities such as that in 
the White Salmon River. However these facilities are not as good 
in that the logs must be dumped from considerable height often 
causing damage to the timber. 
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“This property has been leased from the State of Washington 
continuously since 1926. The lease is still in effect. It is a simpler 
matter today to compute the rental value of the property than it 
was at the time of the construction of the Bonneville Dam which 
required projecting the volume of logs which would use the facilities, 
Now we Sees actual records year by year of the logs dumped in the 
area which of necessity, because of the monopoly which existed 
prior to the construction of the dam, would be dumped in here. 

“First, let us consider the period from 1938 to December 31, 1956. 
The purpose of confining the analysis to these dates is that they are 
no longer speculative because actual figures of logs boomed during 
this period are available from the official files of the Columbia River 
Log Scaling and Grading Bureau. This does not consider that the 
lease might continue for many years since there is ample timber 
supply in the area but confines the damage of leasehold to these 
specific dates. 

“The value of the leasehold, also known as the lessee’s interest is 
the difference between the economic rent and the contract rent re- 
quired by the State of Washington which is sometimes called the 
bonus value in a lease. 

“Evidence clearly shows that this property had a monopoly for all 
of the logs boomed in a 25-mile area. The creation of a new facility 
in the White Salmon River and the figures thereof by the Columbia 
River Log Scaling and Grading Bureau set forth below indicate the 
volume of logs that would have been boomed through this leased 
facility. These figures, supplied by the bureau, are as follows: 


Logs boomed Price per Gross 
earnings 


(feet) thousands 
a aa eae eee 170, 956, 603 $1. 25 $213, 695. 75 
SE, T, KeRey OO Dees Es Bilin tn cenrcsndcshosdcdsicanmiabadoecan 34, 300, 990 1. 50 51, 451. 49 
Jan:-1, 1040, to Deo. BB, 1000 .o ccc cccc secs cc cccsctseseccessses 38, 638, 500 1.50 57, 957. 75 
Pee FE Rk eke Re 105, 927, 398 1.75 185, 372. 95 
DOR. bn aduinndbacntndimindnntuieninnstrepcumeesieenniens 449, 823, 491 |.............. 508, 477. 94 


“Thus the gross earning capacity of the lease in an 18-year period 
is $508,477. It has been established that operating expenses, accord- 
ing to the Columbia River Log Scaling & Grading Bureau and others, 
approximates 35 percent. Adding 15 percent for lease payments 
and replacement of the physical facilities gives a total of 50 percent 
for operating costs and expenses and 50 percent for the net earnings 
of the lease. This, rounded, is $254,000 the net earnings of the lease 
during the period from 1938 to December 31, 1956. 

“The question then resolves itself to the simple statement of 
‘What would a purchaser in 1938 pay for the chance of earning 
$254,000 on the lease in an 18-year period?’ Two hundred and fifty- 
four thousand dollars in 18 years is $14,000 per year. Capitalized 
on a high risk rate of 10 percent for the 18-year period it indicates a 
minimum value of $114,800 in 1938. Or, in the language of the 
layman, a purchaser would have paid a minimum of $127,000 to earn 
$254,000 in 18 years. Is it any wonder then that Mr. Duane Autzen 
general manager of the Portland Lumber Mill, a user-buyer, stated 
that he would have been interested in a purchase price between 
$175,000 and $225,000? This only tends to substantiate the value 
found. 
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“A user-buyer such as Mr. Autzen or other lumber concern would 
not demand as high a return rate as a speculator. Such a buyer 
would not think in terms of 18 years of use but rather a minimum of 
25 years from 1938. This on a 6-percent rate indicates a value of 
($14,000 per year capitalized at 6 percent for 25 years) $179,000. 

“Thus, in summary, the leasehold if not flooded would have pro- 
duced in the past 18 years, for which we have accurate records, net 
earnings of $254,000. Any investor with the opportunity to double 
his money would have paid $127,000, or a user-buyer who could 
control the log supply would have paid a minimum of $179,000. 
There has always been a great demand for this type of facility; 
therefore it is reasonable to assume that the market value of the 
leasehold in 1938 was $179,000 with the lower figure constituting a 
distressed sale price.” 

Copy of signed statement of Vincent J. Kelly, assistant secretary, 
Columbia River Log Scaling & Grading Bureau, Portland, Oreg., 
dated August 22, 1952: 

“Total of logs boomed in White Salmon River at Underwood, 
Wash., compiled with reference to dates and volume as set forth 
hereon. 



































Percent | Logs boomed} Price per Gross 
(feet) thousand earnings 
BOBS £0: 1067 PIOIONGS og oi nino npnidcdddbbewedidsdnlooceudcées 170, 956, 603 $1. 25 $213, 695. 75 
i ae ee ee eek 34, 300, 990 1.530 51, 451. 49 
Fatds 0 Oo ERG Ges BOO Gad ciikdds~ csidscontcbbvoaeehseddacusdss 38, 638, 500 1, 50 57, 957. 75 
Des ie Bs Oe es Ss i ntnicratocsunncntionncetinledendanane 105, 927, 398 1.75 185, 372. 95 
ska EE ne | MOTI Aisi enn | 508, 477. 94 
Cost of etre tlatbe Sooo oe. ec ncndccecetancocboodesen OP Bite ateis<dee ee aa 177, 967. 28 
Wet BE enicns Saimemasespneeeeseegne CB -levswstsecunees | seseewscctouce 330, 510. 66 
TR. iaccdedoccctcdobineineteccles -eohisccscusetrassesentsadsencsccecce Bie STORE | 508, 477. 94 
| 





“Final Date December 31, 1956.” 

Copy of letter (November 25, 1952) to Miss Catherine A. Glesner 
from Duane Autzen, general manager, Portland Lumber Mills, divi- 
sion of Portland Manufacturing Co., Portland, Oreg.: 

“Tf you were still in control of the property you had prior to the 
building of Bonneville Dam our company would be interested in a 
purchase or lease of the same. We feel that with the past 10 years 
of regular production we could have paid you a yearly rental of 
between $10,000 and $20,000, or if it were for sale we could pay 
between $175,000 and $225,000. 

“As I have told you in the past, our company is quite active in 
the upper river areas and have so far been unable to find suitable 
rafting and booming grounds to get our much needed log supply. 
There is a good volume of Government and private timber in that 
area which we could purchase if we had suitable facilities for obtain- 
ing same. Therefore, we wish you were able to help us out with a 
suitable piece of property to lease or buy for rafting and booming 
purposes.” 

Copy of signed letter to Miss Cathryn A. Glesener from F. D. 
Hobi, lensing manager, St. Paul & Tacoma Lumber Co., Tacoma, 
Wash., dated April 17, 1957: 
































CATHRYN A. GLESENER 23 


“T have gone over all the material enclosed with your two Ic‘ters 
and it appears to me you have your case well in hand insofar as the 
re bill H. R. 6448 is concerned. 

“1 fail to see how a new appraisal of the damage suffered by you 
would: do you any good at this late date. The bill has already been 
introduced in Congress and you certainly seem to have presented 
ample evidence to substantiate your modest claim of $70,031.38. 

“Your appraiser, Mr. Aard Ady did not show what his conclusion 
as to your losses amounted to. As I see it, your losses totaled both 
the loss in profits shown as $247,500 and the loss of $100,000 in your 
leasehold, which makes a total of $347,500. 

‘To make an intelligent appraisal which could be defended in court 
the appraiser would have to be a man who had seen your log wharf and 
could testify that it would remain operable over the years since 1938 
without any unusual maintenance or operation hazards which might 
decrease your profit margin. He would also have to be familiar with 
all the shoreline along the Columbia River before the Bonneville Dam 
flooded the area and be able to testify as to other dumping or boom 
poe that would have been competitive with your leasehold 

ad the Bonneville Dam not been built. In other words, the appraisal 
would have to be made on the basis of what he saw and determined 
before the dam was built and the area flooded. The man I had in 
mind could not make such an appraisal. All he could do would be 
to say that he agrees with vour statements and your claims and 
with those of your appraiser Mr. Ady. His opinion would not have 
much weight unless he had some big name like Mason, Bruse & 
Gerard to impress Congress. 

“T am mailing you herewith by insured mail, return receipt re- 
quested, all the papers you have enclosed in the two letters which 
I received.” 

Relative to this matter, Miss Cathryn A. Glesener in a hearing 
held on Wednesday, June 19, 1957, before the House of Representa- 
tives Subcommittee No. 2, of the Committee on the Judiciary, stated: 

“* * * Tf I could have kept this operation I would have been 
a millionaire out of that operation, had it continued since 1926 (p. 50). 

“Mr. Lange. Now for the purpose of the record will you tell us 
how much you have really lost as a result of the damage to your 
property? 

‘Miss GLESENER. Yes. That was the first bill, which went through” 

(p. 68). 
Under date of August 27, 1954, the Department of the Army in its 
report to the chairman, Committee on the Judiciary, House of Repre- 
sentatives, on H. R. 3037, 83d Congress, a similar bill for $70,031.38 
covering leasehold rights and property stated: 

“This Department continues to be of the opinion that Miss Glesener 
should be compensated in full for the loss of her facility. However, the 
evidence presented subsequent to the enactment of S. 469 (Private 
Law 477, 8ist Cong.) makes it clear that the construction of the 
Bonneville Dam made resumption of log booming and rafting opera- 
tions at her site entirely impractical. Accordingly, the Sb of 
compensation should be the value of the facility as a whole in 1935 
immediately prior to the time when construction of the dam was 
undertaken rather than the value of the physical improvements and 
loss of subsequent business or prospective earnings. 
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“In 1935, a fair valuation of the facility would have been arrived 
at by estimating its probable net income for a reasonable time based 
on past results. The total of such reasonably to be expected income 
would then be reduced further by applying a discount rate representing 
the present value of money to be received in the future. The result 
would have reflected a fair appraisal as of 1935 of the overall value of 
the facility which was destroyed and which, under the circumstances, 
could not be rebuilt. 

“It is the opinion of this Department that 15 years would be a 
a reasonable period upon which to assess sny reasonably to be ex- 
pected income from the facility and upon which to base any valuation 
of property such as that involved here. Information furnished on 
behalf of Miss Glesener indicates (as stated in this Department’s 
report on S. 469, 81st Cong.) that 50 cents per thousand feet of lum- 
ber boomed and rafted was considered to be a reasonable forecast of 
income after operating expenses. Such information further indi- 
cates that, during the years 1928 to 1931, inclusive, an average of 
7 million feet of lumber was boomed and rafted annually through 
Miss Glesener’s facility. It should be noted that no results appear 
to be obtainable for the depression years 1932 and 1933, which tends 
to weight the figures in Miss Glesener’s favor. At the rate of 7 million 
feet per year, an operating profit of 50 cents per thousand feet results 
in an annual income after expenses of $3,500. Over a period of 15 
years of stable operations, Miss Glesener would therefore have re- 
ceived a total of $52,500 ($3,500 15). 

‘‘Under normal circumstances, the total of $52,500 would be reduced 
by applying a discount rate representing the value of income to be 
received in the future and the result would represent the value of the 
facility in 1935. As that ‘future’ is now in the past, it would be 
correct to then allow interest on the reduced amount. However, the 
net result would be that one would cancel the other, and an equitable 
basis for settlement could be reached without making any deduction 
for the discount of ‘future’ earnings if an allowance for interest is like- 
wise eliminated. 

“The net operating income referred to above would have been after 
the allowance of a reasonable amount for maintenance and deprecia- 
tion of physical improvements. In the period of time being con- 
sidered, it is highly unlikely that there would be any residual value to 
the improvements here involved and entirely probable that they would 
in fact have been fully depreciated as an epeeeting expense and com- 
pletely ‘written off.’ Accordingly, the value of the then-existing 
physical improvements should not be considered an element of 
damages in this method of computation. 

“Private Law 477, 8ist Congress, awarded to Miss Glesener the 
following: 

For destruction of physical improvements ___-__.__-----.----.---- $8, 391. 00 
For depreciation in value of home, adjacent facilities, and land as- 


sociated with but not a part of, the log booming and rafting facility.. 14, 400. 00 
For loss of business from 1935 to 1937 13, 650, 00 


36, 441. 00 
20, 347. 56 


56, 788. 56 
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od “Although the depreciation in value of the home, adjacent facilities 
-d and land appears to have been associated with the destruction of the 
- log booming and rafting facility, such depreciation was only inci- 
1g dental thereto. However, the physical improvements, for the destruc- 
lt tion of which the sum of $8,391 was awarded, formed a part of the 
of log booming and rafting facility. For the reasons stated above, the 
8, amount already awarded for their destruction should be deducted in 
making any further allowance under the method of computation 
® which this Department considers equitable. Aas any prospective 
- profits or business for the years 1935 through 1937 also would be 
= taken into consideration in such compensation, the amount of $13,650, 
= awarded for loss of business during those years, also should be de- 
s ducted. These 2 sums ($8,391 and $13,650) total $22,041. Also, 
> because of the different method of computation and for the reasons 
of stated in the preceding paragraphs, the amount already awarded as 
> interest on these portions of the claim, $12,307.03 ($20,347.56 times 
of $22,041/$36,441), should also be deducted before arriving at the addi- 
h tional award. It is the opinion of this Department that the total of 
* these amounts already paid to Miss Glesener, viz: $34,348.03, should 
s be deducted from the valuation of her facility ($52,500), thereby 
2 leaving an additional amount of $18,151.97 in which she should be 
. compensated.” 
4 In Karlson v. United States (82 F. 2d 330 (8th Cir., 1936)), the court 
- stated: 
j “* * * The measure of compensation to which they were entitled 
was the difference between the fair market value of their lands just 
° before and the fair market value just after the imposition of the ease- 
° ment. Olson v. United States, supra (292 U.S. 246, 54S. Ct. 704, 78 
L. Ed. 1236); Olson v. United States, supra (67 F. (2d) 24, 27). * * *. 
° “ ‘Fair market value’ is the amount that would, in all probability, 
. have been arrived at between an owner willing to sell and a purchaser 
' desiring to buy, and, in ascertaining that figure, ‘there should be taken 
7 into account all considerations that fairly might be brought forward 
and reasonably be given substantial weight in such bargaining.’ 
R Olson v. United States, supra (292 U. S. 246, 257, 54 S. Ct. 704, 709, 
; 78 L. Ed 1236). See, also, Olson v. United States (C. C. A.) 67 F. 
‘ (2d) 24, 30).” 
In United States v. 10,245 Acres of Land, More or Less, ete. (50 F. 
Supp. 470 (N. D., 1943)), the District Court stated: 
. “* * * Implicit in the term ‘fair market value’ is the assumption 
of a situation in which both the buyer and seller are informed con- 






cerning all the relevant factors reasonably to be considered in deter- 
mining fair market price. Judged by these standards, the question 
to be answered here is a very simple one. It is how much would an 
informed buyer be willing to pay the defendant for his inchoate title 
to the lands here involved [at time of taking]?” 

Certainly, a purchaser bargaining for Miss Glesener’s interests prior 
to the construction of the Bonneville Dam, in attempting to arrive 
at “fair market value” would ascertain, study, and carefully weigh 
the provisions of the “permit” under which she operated and which 
constituted the hub of her operations. 

In _— v. United States (292 U.S. 246 (1934)), the Supreme Court 
stated: 
















39018°—5S H. Rept., 85-2, vol. 7——81 





26 CATHRYN A. GLESENER 


“Just compensation includes all elements of value that inhere:in 
the property, but it does not exceed market value fairly determined. 
The sum required to be paid the owner does not depend upon the uses 
to which he has devoted his land but is to be arrived at upon just 
consideration of all the uses for which it is suitable.” 

On February 11, 1943, Miss Glesener stated “I had planned before 
the war to turn [my property] into a hunting and fishing lodge’’; and 
on July 5, 1945, it was further stated ‘This lodge is large enough for 
a clubhouse and has ground space ample for guest cabins, with com- 
plete privacy afforded owing to so many beautiful fir trees, and has 
ample water for swimming pool and all other purposes as I control 
the water right.”’ Thus, it appears that uses other than logging and 
booming have been entertained incident to the subject property in 
the past. 

Relative to legal aspects it is stated: 

“Tf the owner of property uses it himself for commercial purposes, 
the amount of his profits from the business conducted upon the prop- 
erty depends so much upon the capital employed and the fortune, 
skill, and good management with which the business is conducted, 
that it furnishes no test of the value of the property. It is, accord- 
ingly, well settled that evidence of the profits of a business conducted 
upon land taken for the public use is not admissible in proceedings for 
the determination of the compensation which the owner of the land 
shall receive. The profits of a business are too uncertain, and depend 
on too many contingencies to safely be accepted as any evidence of the 
usable value of the property upon which the business is carried on. 
Profits depend upon the times, the amount of capital invested, the 
social, religious, and financial position in the community of the one 
carrying it on, and many other elements which might be suggested. 
What one man might do at a profit, another might only do at a loss. 
That the owner has made profits in his business in the past is no indi- 
cation that he will make them in the future. 

“Tt has been said that it is the land which is appropriated and not 
the business conducted thereon. While it is proper to show, as bear- 
ing on the value of the property, that it is peculiarly adapted for any 
particular business, the success of an enterprise does not depend upon 
its location alone, but rather upon the skill and ability of the proprie- 
tor, and the manner in which he conducts his business. One will often 
succeed where another will fail. In one case the court said: 

‘The truth is the amount of actual net revenue does not determine 
the value of the land in every case. The revenue would vary accord- 
ing to the industry, skill and wisdom of the person cultivating the 
land. Its net revenue, assuming reasonable skill in cultivation and 
management, would be the criterion, so far as that element alone is 
concerned. But ether elements, such as the state of the market, the 
demand and supply of land of the character in question, the pros- 
pects of advance, and perhaps other things, would ordinarily affect 
the question of value and fix it at a sum different from that produced 
by capitalization of net revenue. The actual market value is the 
thing to be determined and while net. revenues should be considered, 
it oom not, in general, furnish a conclusive measure of such market 
value. 
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‘Tt has been held, however, that’ evidence of the character and 
amount of the business conducted upon the land may be admitted 
as tending to show one of the uses for which the land is available. 
This character and adaptability, reflecting the value of the land, may 
be shown by a consideration of the fact that the business carried on 
at the site is profitable as well as the length of time that it has been 
successfully conducted there. However, the courts ordinarily refuse 
to follow this distinction to the extent of allowing proof of the amount 
or volume of the business conducted on the property. Similarly, the 

recise quantum of profits cannot be shown (Nichols, Eminent 

omain (3d edition, 1954) vol. 5, sec. 19.3).” 

It is also stated: 

‘“* * * When a piece of real estate upon which an established 
business is carried on is taken for the public use, it often happens 
that the proprietor of the business is unable to secure an equally 
available site in the neighborhood. By the interruption of his busi- 
ness and the removal thereof to a considerable distance away, he 
may lose the greater part of his customers and never be able to regain 
his standing in the business community. If he is the owner of the 
land taken the jury may partly compensate him by giving him a 
liberal award for the land, but if he is a mere tenant, especially if 
there is an eminent domain clause in his lease, he may not receive 
a dollar. 

‘While it may be an added element of value to a particular piece 
of land taken, a business is less tangible in nature and more uncertain 
in its vicissitudes than the rights which the Constitution undertakes 
to protect absolutely. Although in some cases the destruction of an 
established business works a much greater hardship than many 
injuries for which the Constitution makes compensation necessary, 
the diminution of its value is considered a vaguer injury than the 
type of taking or appropriation with which the Constitution deais. 
A business might be destroyed by the construction of a more popular 
street into which travel was diverted or by a change in the location 
of a railroad station, a subway entrance, or even a transfer point for 
streetcars, as well as by competition, but there would be as little 
claim in the one case as in the other. 

“The case is no different when the business is destroyed by taking 
the land on which it was conducted. It is well settled that when land 
occupied for business purposes is taken by eminent domain, the owner 
or occupant is not entitled to recover compensation for the destruction 
of his business or the injury thereto by its necessary removal from its 
established location. Furthermore, as the business is something 
entirely distinct from the market value of the land upon which it is 
conducted, it is not considered in determining the value of such land 
except so far as it illustrates one of the uses to which the land taken 
may be put. The reasons for this rule are doubtless sound. Any 
modification of this rule might lead to countless claims for damages, 
some fraudulent and all difficult to appraise fairly. But unquestion- 
ably the rule sometimes works great hardship” (Nichols, Eminent 
Domain (3d edition, 1954) vol. 4, see. 13.3). 

The Congress in 1950 determined that the “claimant here has been 
damaged and that she should be compensated by the Government for 
such damage.”’ Accordingly, ‘The figure $36,441 was arrived at by 
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allowing claimant the first three items of damage as set forth in her 
break-down above: 


Destruction of wharf, road, and log boom 

Damages to home, facilities, and land 

Damages on account of loss of business from 1935 to 1937, inclusive, while 
the Bonneville Dam was under construction 


36, 441 


To these three items would be added 4% percent interest to fully com- 
pensate her contemporaneously with the loss sustained.” Accord- 
ingly. Miss Glesener was paid $56,788.56, including $20,347.56 
interest. 

Reasonable men may very well differ on the value of Miss Glesener’s 
leasehold interest in this case. Some may agree with the claimant 
that she would have been a millionaire; some may agree with Mr. 
Ralph Walstrom of Holbrook-Walstrom, property counselors, on the 
valuation of $179,000; some may contend that since Miss Glesener 
still has the lease, her leasehold interests remain intact in her, and she 
should not be compensated for what was not taken; and some may 
contend that she is seeking additional damages arising out of the same 
cause and for what must be regarded as the same grounds irrespective 
of the different wording in which the grounds are stated. 

As was pointed out in the Department of the Army’s report on 
H. R. 3037, 83d Congress, supra, that: 

“This Department continues to be of the opinion that Miss Glesener 
should be compensated in full for the loss of her facility. However, 
the evidence presented subsequent to the enactment of S. 469 (Private 
Law 477, 8ist Cong.) makes it clear that the construction of the 
Bonneville Dam made resumption of log booming and rafting opera- 
tions at her site entirely impractical. Accordingly, the basis of 
compensation should be the value of the facility as a whole in 1935 
immediately prior to the time when construction of the dam was 
undertaken rather than the value of the physical improvements and 
loss of subsequent business or prospective earnings.” 

This Department continues to be of the opinion that Miss Glesener 
should receive additional compensation in the amount of $18,151.97, 
representing the difference between the amount already awarded to 
her for the facility involved and the value of that facility as of that 
date. (See p. 22.) 

It is noted that the Congress in its action with respect to the 
initial legislation in this case, S. 469, 8lst Congress (subsequently 
enacted into Private Law 477, 8ist Cong., supra), awarded “the sum 
of $36,441, with interest at 4% percent from January 1, 1938, to the 
date of enactment of this act, * * *. [Italic added.] The addition of 
interest was made to fully compensate Miss Glesener ‘“contem- 

oraneously with the loss sustained.” Incident to current relief 
egislation, the Department of the Army deems it appropriate to 
insert such interest provision in connection with the sum of $18,151.97 
recommended herein. 

The Department of the Army is also of the view that the text of the 
subject bill, H. R. 6448, should be amended to read as follows: 
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“That the Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out-of any money in the Treasury not otherwise 
appropriated, to Cathryn A. Glesener, of Underwood, Washington, 
the sum of $18,151.97, with interest at 4% per centum from January 1, 
1938, to the date of enactment of this Act, in full satisfaction and 
final settlement of all her claims against the United States for com- 
pensation arising out of damages to her property and leasehold rights 
in certain shorelands, located on the north side of and extending into 
the Columbia River, near Underwood, Washington, caused by: the 
United States incident to or resulting in any way from the construc- 
tion of the Bonneville Dam, including, but not restricted to the de- 
struction of her rafting and booming business at such leasehold prop- 
ertv: Provided, That no part of the amount appropriated:in this Act 
shall be paid or delivered to or received by any agent or attorney on 
account ‘of services rendered in connection with this claim, and the 
same shall be unlawful, any contract to the contrary notwithstanding. 
Any person violating the provisions of this Act shall be deemed guilty 
of a misdemeanor and upon conviction thereof shall be fined in any 
sum not exceeding $1,000.” 

Provided that the bill is so amended, the Department of the Army 
recommends that it be favorably considered by the Congress. 

Incident to the preparation of this report, this Department has 
carefully reviewed all evidence previously submitted in the case and 
has carefully considered evidence currently submitted. This cur- 
rently submitted evidence consists of a number of photographs (10 
small, 11 medium, and 2 large; total 23), and a transeript of the hear- 
ing held on this bill under date of Wednesday, June 19, 1957, by the 
House of Representatives, Subcommittee No. 2, of the Committee on 
the Judiciary. This currently submitted evidence also consists of a 
folder with 8 documents submitted to the Department by Miss 
Glesener on June 19, 1957, and,79 documents received by the Depart- 
ment from Miss Glesener on July 23, 1957. 

Previous reports by the Department of the Army on. this case are 
as follows: Report to the chairman, Committee on the Judiciary, 
House of Representatives, dated August 19, 1949, on H. R. 3325, 
8ist Congress; report to the Attorney General, dated August 23, 1949, 
on S. 469, 81st Congress; report to the chairman, Committee on the 
Judiciary, House of Representatives, dated August 27, 1954, on 
H. R. 3037, 83d Congress; and report to the chairman, Committee on 
the Judiciary, United States Senate, dated July 16, 1956, on H. R. 
1216, 84th Congress. 

The cost of this bill according to its terms, if enacted, will be 
$70,031.38, or, if amended as herein recommended, the cost will be 
$18,151.97, with interest at 4% percent from January 1, 1938, to the 
date of enactment of this act. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

The enclosures to your letter are returned herewith as requested. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 
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DEPARTMENT OF THE ARMY, 
Washington, D. C., February 28, 1958. 
Hon. Emanvuet CEuLuER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuartrMan: Reference is made to your letter dated 
January 27, 1958, requesting a supplemental report on H. R. 6448, 
85th Congress, a bill ep the relief of Cathryn A. Glesener. This re- 
port will reflect consideration given to the bill in the light of additional 
evidence furnished to the Department by Miss Glesener since the 
earlier report submitted to you on October 23, 1957. 

A chronology of some of the occasions on which Miss Glesener’s 
claim has received legislative and departmental consideration is set 
forth for your information: 

(1) In the 80th Congress, S. 2294, a bill for the relief of Cathryn 
A. Glesener was introduced in the amount of $126,811, to compensate 
Miss Glesener for the destruction of a log wharf and boom located on 
the Columbia River that resulted from the construction of the Bonne- 
ville Dam; for losses incurred by reason of depreciation in value of her 
shore property improvements, and facilities as a result of the destruc- 
tion of such log wharf and boom; and her loss of earnings as a result of 
the destruction of her business. 

(2) At the request of the Attorney General, the Department of 
the Army submitted a report to The Attorney General on S. 2294; 
this report was cea 

(3) In the 81st Congress, S. 469, an identical bill, was introduced 
for the relief of Miss Glesener. 

(4) At the request of the Committee on the Judiciary, United States 
Senate, the Department of the Army, on August 19, 1949, after con- 
sideration of additional evidence, submitted through the Attorney 
General a favorable report on S. 469, provided it was amended to 
compensate Miss Glesener as follows: 

Destruction of wharf, road, and log boom 

Damages to home, facilities, and land 

Damages on account of loss of business from 1935 to 1937, inclusive, 
while the Bonneville Dam was under construction 


Loss of prospective business as a result of the construction of the Bonne- 
ville Dam 


(5) On January 30, 1950, the Committee on the Judiciary, United 
States Senate, reported favorably on 8. 469, provided it were amended 
to compensate Miss Glesener in the amount of $84,972 (S. Rept. 1247, 
8ist Cong., 2d sess.). 

(6) On April 19, 1950, the United States Senate passed S. 469 with 
an amendment offered from the floor reducing the compensation to 
Miss Glesener to the amount of $36,441, with interest at 4% percent 
from January 1, 1938, to the date of enactment of S. 469. (96 Con- 
gressional Record 5377, 5378 (1950)). 

(7) On May 3, 1950, the Committee on the Judiciary, House of 
Representatives, reported favorably on S. 469 without further amend- 
ment (H. Rept. No. 1977, 81st Cong., 2d sess.), and, on May 29, 1950, 
it was approved by the President becoming Private Law 477, 81st 
Congress (Private Law 477 provided compensation to Miss Glesener 
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of $36,441 with 4% percent interest, totaling $56,788.56) (64 Stat. 
A52). 

(8) A supplemental relief bill was introduced on February 12, 1953, 
H. R. 3037, 83d Congress, for the relief of Cathryn A. Ghusinee: in 
the amount of $70,031.38, as compensation for the damage to her 
leasehold rights in certain shorelands on the Columbia River caused 
by the construction of the Bonneville Dam and damages sustained 
by her as the result of the destruction of her rafting and booming 
business. 

(9) The Department of the Army was requested to submit a report 
on H. R. 3037, and, on August 27, 1954, submitted its report to the 
chairman, Committee on the Judiciary, House of Representatives, 
favoring enactment of the legislation provided it were amended go 
compensate Miss Glesener in the amount of $18,151.97, for damage to 
her property and leasehold rights in certain shorelands on the Colum- 
bia River, but not restricted to the destruction of her rafting and boom- 
ing business. No action was taken by the 83d Congress on H. R. 3037. 

(10) In the 84th Congress another identical supplemental bill, 
H. R. 1216, was introduced for the relief of Miss Glesener. 

(11) The Committee on the Judiciary, House of Representatives, 
reported favorably on H. R. 1216 (H. Rept. 685, 84th Cong., Ist sess.), 
which was amended to provide compensation in the amount of 
$18,151.97, and the bill passed the House of Representatives, as 
amended, on June 7, 1955. 

(12) In June 1956 the Committee on the Judiciary, United States 
Senate, submitted additional evidence relating to H. R. 1216 to the 
zeit of the Army and requested a supplemental report on the 

(13) The additional evidence was considered by the Department, 
and, on July 16, 1956, a supplemental report was submitted to the 
chairman, Committee on the Judiciary, United States Senate, in which 
the Department of the Army adhered to the views expressed in its 
report on H. R. 3037, 83d Congress. 

(14) On March 27, 1957, the subject relief bill, H. R. 6448, was 
introduced in the 85th Congress, which was identical to the supple- 
mental relief bills introduced in the previous two Congresses. 

(15) Subcommittee No. 2, Committee on the Judiciary, House of 
Representatives, held a hearing on H. R. 6448, on June 19, 1957, which 
hearing was attended by a representative of this Department. The 
transcript of that hearing and other documentary evidence were 
forwarded by the committee to the Department on June 24, 1957, with 
a request for a supplemental report. 

(16) On October 23, 1957, a supplemental report was submitted to 
the chairman, Committee on the Judiciary, House of Representatives, 
in which the Department recommended enactment of H. R. 6448 to 
provide for compensation to Miss Glesener in the amount of 
$18,151.97, with interest at 4% percent from January 1, 1938, to date 
of enactment of the bill. 

Since the submission of the Department’s last report Miss Glesener 
obtained and submitted additional evidence relating to her claim. 
This supplemental report will reflect the Department’s consideration 
and views in connection with such evidence. The new evidence 
relates to three issues which Miss Glesener contends are not equitably 
considered in the report of October 23, 1957: 
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(1) Whether, upon completion of the Bonneville Dam, her wharf 
and boom constituted an obstruction and menace to navigation on the 
Columbia River. 

(2) Whether the volume of her business upon which determination 
of her damages should be based grossly exceeded the average 7 million 
feet scaled per year; and 

(3) Whether the measure of her damages should not, more equi- 
tably, be based upon a 22-year period rather than 15 years: 

The first of these issues may not, in any way, be considered a new 
one, However, Miss Glesener has submitted two letters, dated 
November 29, 1957, and January 28, 1958, from Mr. Wade B. Pat- 
terson, Chief, Drafting Section, United States Army engineer district, 
Portland, Oreg., which relate to a detailed map of the pertinent area 
and upon which Mr. Patterson included further graphic details. The 
net effect of the technical information furnished by Mr. Patterson 
was summarized by him in his letter of November 29, 1957, as follows: 

“The project width of the channel in the reach of Columbia River 
in the vicinity of Underwood is 300 feet. Before Bonneville the 
channel was about 225 feet farther toward Oregon in that reach, but 
it never was and is not now on the Oregon side of the river. The 
map which you sent to me and which is returned herewith does show 
both the Oregon and the Washington shores. 

“The end of your wharf was in a sort of cove and was 750 feet clear 
of the north edge of the relocated 300-foot channel [shown]. That, 
of course, is the channel to be considered. 

“T have indicated on your map to the best of my ability the informa- 
tion which your letters seem to call for. I have also shown a profile 
of the area. The ‘after Bonneville’ depth of 31 feet at the outer end 
of the wharf corresponds to a 4-foot depth before Bonneville. Inas- 
much as I have no information concerning the pre-Bonneville eleva- 
tions above low water on the old sand bar, I cannot give accurate 
depth of water now covering it, but estimating the maximum height 
of the bar as 10 feet above old low-water level, the present water 
surface (elevation 72) will cover the bar with a minimum of 17 feet 
of water. 

‘“‘As will be seen, the Government meander line is not identical with 
any waterline, either high or low water.’ 

he evidence may be characterized as cumulative and argumenta- 
tive because a reference to House of Representatives Report No. 1977, 
8ist Congress, 2d session, will show that claimant long has contended 
her business was not an obstruction to navigation. The Department 
pointed out, see page 10 of House Report 1977, that the War Depart- 
ment had later determined that construction of a log boom on the 
shorelands leased by claimant from the State of Washington would 
not be ap obstruction to navigation. This determination was among 
the cited reasons for which the Department recommended Miss 
Glesener be compensated. The Department has not altered its views 
in that regard. 

Miss Cipmende has submitted evidence in the form of pages which 


appear to have been ledger entries; a notebook entirely filled with 
unexplained penciled entries which probably are meant as a tally of 
logs, their length and diameter, raft numbers and the scaled footage; 
two adding machine tapes; other penciled business entries which 
purport to be “Boomage-approximates” of such former customers 
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who utilized Miss Glesener’s facilities as “Ex Bldg, Co.,’’ ‘Other Pac. 
Log Co.,’”’ “‘Himans,” ‘Turlay,” ‘Miscellaneous,’ and, others which 
are illegible; and a typed sheet entitled ‘“‘Statement of Selling Scale 
of Logs Rafted During 1931 Through Booming Grounds Leased From 
Miss C. A. Glesener’’ containing entries of types of logs, raft numbers, 
and owners thereof, showing a total of. ‘10,278,023” feet. The 


above-described partial business entries bear various dates from 1926 


to 1931., Miss Glesener explains that these items were the only 
remaining records relating to the volume of business, which were 


available... With Miss Glesener’s interpretations of these fragmentary 


bits- of evidence, and, possibly, a thorough understanding of leg 
scaling and booming operations, it may be concluded. that. Miss 
Glesener’s operation scaled and boomed considerably more than 7 
million.feet per year, — 

It must be noted that the claimant has sought previously to esti- 
mate her damages from ‘‘Loss of prospective business after dam. was 
built, had she been allowed to remain in busimess.’”’ She has claimed 


$48,351.50, and the method by which this amount was determined is 


quoted on pages 8 and 9 of the Department’s report of October 23, 
1957. , From information then available, the Department determined 
in its,report on H. R. 3037, 83d Congress, that-an annual average of 
7 million feet of lumber was, boomed and rafted during the years 
1928 and 1931. There was no evidence to indicate that this figure 
was inadequate until recently. However, the evidence Miss Glesener 
has produced now is not deemed sufficiently reliable or intelligible, to 
permit a determination of what, if any, annual volume of business 
would be more correct and ‘equitable than that used in the earlier 
assessment; of ;damages. In the absence of better evidence the 
Department is constrained to adhere to its earlier recommendations. 

Miss Glesener has submitted an affidavit executed January 17, 
1958, by one William C. Crittenden. Affiant was formerly president 
and principal stockholder of the Express Building Co. which had been 
a major user of Miss Glesener’s booming and rafting facilities. 
Affiant states, ‘‘* * * that at the time said wharf was removed, further 
large amounts of timber belonging to said corporation and to others 
in the vicinity of said wharf were still available for removal.” Miss 
Glesener submits this affidavit to support an earlier statement, dated 
April 8, 1955, from the Assistant Secretary of the Columbia River 
Log Sealing & Grading Bureau of Portland, Oreg., to the effect that 
Rrouretien of wood products was just beginning to develop when 
Miss Glesener’s business was terminated; the timber on the Columbia 
River was the first to be logged; the natural trend was to extend 
farther into the main source of timber; the main supply of timber in 
that area has in the past been owned by the United States Forest 
Service; there were many tracts of virgin timber in the area to be 
logged which would continue as a source of supply for 25 years or 
longer. (This letter is quoted in H. Rept. 685, 84th Cong., Ist sess., 
at p. 8.) Therefore, Miss Glesener contends, to limit the period for 
which she should be compensated to 15 years is inequitable, because, 
in her opinion, a more equitable period is 22 years. The Department 
has previously expressed the opinion “that 15 years would be a 
reasonable period upon which to assess any reasonably to be expected 
income from the facility and upon which to base any valuation of 
property such as that involved here.” A full and fair evaluation of 
all the evidence does not alter this view. 
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The Department has long considered Miss Glesener’s claim meri- 
torious. The Department has no other sources available for evidence 
to permit a more accurate and well-founded assessment of her dam- 
— It is realized that the committee may have other and more 
reliable evidence, including Miss Glesener’s further testimony, upon 
which it may better determine a fair result. Should the Congress 
conclude that the Department of the Army’s determination of dam- 
ages is inadequate, the Department would have no objection to an 
increased award in this case. 

Miss Glesener has submitted a letter dated December 16, 1957, 
from the information officer, United States Department of the In- 
terior, Bonneville Power Administration, Portland, Oreg., which 
included a condensed summary of results of operations for the Colum- 
via River power system for fiscal years 1952 to 1957, inclusive. The 
summary reflects total revenues transferred to the account of the 
Bonneville Dam project was $58,632,463, as of June 30, 1957. The 
Department of the Army does not consider this evidence sufficiently 
relevant to the merits of Miss Glesener’s claim to warrant further 
comments thereon. 

The cost of this bill according to its ‘terms, if enacted, will be 
$70,031.38, or, if amended as previously recommended by this§De- 

artment, the cost will be $18,151.97, with interest at 4% percent 
rom January 1, 1938, to the date of enactment. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Wriser M. Brucker, 
Secretary of the Army. 
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85TH ConGREss HOUSE OF REPRESENTATIVES Report 
2d Session No. 1738 





CHARLES W. DUNCAN 





May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Monroya, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 6622] 


The Committee on the Judiciary to whom was referred the bill 
(H. R. 6622) for the relief of Charles W. Duncan, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 5; strike “$1,610” and insert “$866.67”. 

Page 1, lines 7 and 8; strike “‘and to pay him at the rate of $44 per 
week after his discharge from prison so long as he is disabled” and 
insert ‘‘in full settlement of his claims against the United States”’. 

Page 1, line 11; strike the period following “California” and insert: 


: Provided, That no part of the amount appropriated in this 
Act shall be paid or delivered to or received by any agent or 
attorney on account of services rendered in connection with 
this claim, and the same shall be unlawful, any contract to 
the contrary notwithstanding. Any person violating the 
provisions of this Act shall be deemed guilty of a misde- 
meanor and upon conviction thereof shall be fined in any 
sum not exceeding $1,000. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay Charles W. Duncan $866.67 
in full settlement of his claims against the United States based on 
injuries he sustained on November 15, 1956, while working in the 
prison baking shop at Alcatraz Prison, Calif. 


20007 
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STATEMENT 


On November 15, 1956, Charles W. Duncan was engaged in cleaning 
a dough mixing machine in the bakery of the United States Peni- 
tentiary at Alcatraz. He was in the process of washing out the mixer 
with a stream of hot water from a hose, and apparently his ability 
to see was inhibited by the condensing steam rising from the hot 
water. He had pushed a stop button on the outside of the machine 
with his left hand, and then placed that hand inside the mixer. 
Although the motor had been stopped in this manner, the blade 
inside the machine was still moving when Charles W. Duncan put 
his left hand inside the machine to scrape the dough from its sides. 
The blade caught his left hand, and-his-rmg finger was severed at the 
second joint and the little finger at the first joint. He was immediately 
taken to the hospital for surgical treatment. The report to the com- 
mittee from the Department of Justice states that o has made an 
excellent recovery and has been restored to work in the culinary 
department of the institution. That report also states that the ben- 
efits available to prisoners employed im Federal Prison Industries are 
not extended to other inmates. Since Charles W. Duncan is not 
covered by those benefits his only recourse is to appeal to Congress 
for relief. 

.The,amount stated in the bill as introduced apparently was based 
on information derived by drawing a parallel to a case under the 
Federal Employees’ Compensation Act, by characterizing the work 
done by the claimant as equivalent to that done by a person in grade 
GS-3, and by taking the salary of the middle step in such a position 
to be $66 per week, it was determined that the basic compensation 
at that pay rate is $44 a week. The Federal Employees’ Compensa- 
tion Act in a case of this kind provides for the payment of compensa- 
tion for temporary total disability during the period of recovery from 
the amputation and schedule award under which compensation at the 
full rate is paid for a specified period of weeks. An injury involving 
more than one digit of the same hand is proportioned to the loss of 
the hand: The loss of the digits in Mr. Duncan’s case would, under 
the practices of the Bureau of Employees’ Compensation, be rated as 
slightly less than 15 percent loss of the use of the hand. On this basis, 
that is for 15 percent loss of use of a hand, compensation after the 
expiration of the healing period would be paid for a period of 36.6 
weeks.‘ Now, multiplying the $44 basic compensation by the figure 
36.6 results in the amount of $1,610. 

However the Department of Justice in its report to the committee 
on the bill indicated that by applying the formula used to compute 
compensation paid by Federal Prison Industries under the provisions 
of title 18 United States Code, section 4126, Mr. Duncan would have 
been entitled to a sum of $328.90. In the course of investigating 
these two results, the committee has determined that since the 
Justice Department reported to the committee on the bill, the basis 
for computing compensation paid by Federal Prison Industries has 
been changed so that by computing compensation in Mr. Duncan’s 
case on the basis of the new figures a new result would be obtained. 
This would be done by starting with a weekly amount of $40. This 
figure is arrived at by fixing an hourly rate of $1 an hour. The com- 
pensation period in Mr. Duncan’s case was set at 32.5 weeks. The 
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formula used was to multiply the weekly compensation by the com- 
pensdtion period, and then to multiply the result by two-thirds to 
obtain basic compensation. When the figures are substituted in this 
manner, the result of the $40 weekly rate times the compensation 
period of 32.5 weeks is $1,300. The $1,300 multiplied by two-thirds 
amounts to $866.67. This is the amount recommended by the com- 
mittee. The committee has determined that it is logical to equate 
the Duncan case to those eases now covered by Federal Prison Indus- 
tries compensation. Accordingly this committee recommends that 
the bill, amended to provide for a payment of $866.67, be considered 
favorably. 

The report of the Department of Justice which opposes relief as 
outlined in the bill is as follows: 


Unitep States DEPARTMENT OF JUSTICE, 
OrricE oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., June 11, 1957, 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Justice relative to the bill (H. R. 6622) 
for the relief of Charles W. Duncan. 

The bill would provide for the payment of the sum of $1,610 to 
Charles W. Duncan, an inmate of the United States Prison at Alcatraz, 
Calif., and the sum of $44 per week after his discharge from prison, 
to continue so long as he is disabled, as compensation for injuries 
sustained by him as the result of an accident on November 15, 1956, 
while he was working in the prison bakery at the institution. 

The beneficiary of this bill was sentenced in Billings, Mont., on 
November 18, 1954, to a term of imprisonment of 25 years for postal 
robbery. He was committed to the United States Penitentiary at 
McNeil Island, Wash., and subsequently to the United States Peni- 
tentiary at Alcatraz for maximum custody. The accident occurred 
on November 15, 1956, while the inmate was engaged in cleaning a 
dough-mixing machine in the bakery. He turned on the power to 
revolve the blade and then turned 1t off, but reached into the ma- 
chine before the blade stopped revolving. His hand was caught by 
the blade, his ring finger was severed at the second joint and: his 
little finger at the first joint. He was immediately taken to the hos- 
pial for surgical treatment, has made an excellent recovery, and has 

een restored to work in the culinary department of the institution. 

The dough-mixing machine involved im the accident has a‘ safety 
device which requires the operator to use both hands’ outside’ the 
machine to start the motor when the machine is opei: However, 
the blade revolves for part of a turn after power is discontinued. ‘Tt 
was during this brief period that Duncan reached into the machine 
and suffered injury. The safety device was in normal operation. 

Accidents to inmates employed in Federal Prison Industries are 
compensated under provisions of(title 18 United States Code, section 
4126, but the benefits of this statute are not extended to other 
inmates. In applying the formula used by Federal Prison Industries 
to compensate inmates for similar injuries, Duncan would receive 
$328.90. It will be noted that the amount proposed by H. R. 6622 
is considerably more than that amount. 
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The accident occurred as a result of claimant’s own negligence and 
— Department of Justice is unable to recommend enactment of the 
ill. 
The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 
Sincerely, 
Wituram P. Rogers, 
Deputy Attorney General. 


Unrtrep States Department or Labor, 
Bureau oF Empioyers’ CoMPENSATION, 
Washington, D. C., March 21, 1957. 
Hon. Ceci R. Kina, 
House of Representatives, Washington, D. C. 

Dear ConGressMAN Kino: | wish to confirm the information 
furnished orally in response to your request for information concern- 
ing the compensation which would be payable under the Federal 
Employees’ Compensation Act in a hypothetical case involving the 
partial amputation of two fingers. 

The case presented concerns an award to an employee classified in 
the middle salary step of grade GS-3 under the Classification Act 
who suffered the amputation of the ring finger at the second joint 
and the little finger at the first joint of the same hand. 

The Federal Employees’ Compensation Act in a case of this kind 
provides for the payment of compensation for temporary total disa- 
bility during the period of recovery from the amputation and a sched- 
ule award under which compensation at the full rate is paid for a 
specified period of weeks. An injury involving more than one digit 
of the same hand is proportioned to the loss of the hand. The loss 
of the digits described above would under the Bureau’s practices be 
rated at slightly less than 15 percent loss of use of the hand. 

Under the schedule of awards for permanent partial disability, the 
compensation for the loss of a hand is 244 weeks. For 15 percent 
loss of use of a hand, compensation after the expiration of the healing 
period would be paid for a period of 36.6 weeks. The salary of the 
middle step in a position classified in grade GS-3 is approximately 
$66 cone week. The basic compensation at this pay rate is $44 per 
week. 

In the case cited, the compensation award for the permanent disa- 
bility would be, $1,610 representing compensation for a period of 
36.6 at the rate of $44 per week. As indicated above, in addition to 
the compensation for the permanent disability the beneficiary would 
be entitled to compensation at the rate of $44 per week for the period 
of temporary total disability. The beneficiary would also be entitled 
to medical care for the effects of the injury. 

With best wishes, I am 

Very truly yours, 
Wma. McCautey, Director. 


0 
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Mr. AsHmorg, from the Committee on the Judiciary submitted the 
following 







REPORT 


[To accompany H. R. 6593} 









The Committee on the Judiciary, to whom was referred the bill 
(H. R. 6593) for the relief of Mrs. Juanita Burna, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 
Page 1, line 6, strike “$50,000” and insert “$15,335.93”. 








PURPOSE 











The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay Mrs. Juanita Burna of Warwick, 
Va., the sum of $15,335.93 in full settlement of her claims against the 
United States based on personal injuries she suffered on October 5, 
1954, when an automobile she was driving on the island of Okinawa 
was struck by a vehicle owned by the United States driven by a mem- 
ber of the United States Air Force. 











STATEMENT 






On October 5, 1954, Mrs. Juanita Burna was driving her private 
automobile on Okinawa, Ryukyu Islands, and stopped her car on a 
highway while a school bus in front of her unloaded. While she was 
stopped in this manner her automobile was struck from the rear by 
a United States Air Force tractor and trailer which was being operated 
by an airman who was on duty at the time of the collision wad perform- 
ing his regularly assigned task. From the evidence presented to the 
committee it has been determined that the Air Force vehicle skidded 
into Mrs. Burna’s vehicle after the airman had applied his brakes. 
The Air Force report to the committee on the bill states that at the 
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time of the collision the trailer brakes on the Air Force vehicle were 
inoperative. That report also notes that claims such as this which 
involve the issue of negligence would, if they occurred within the 
United States, be held to be cognizable under the Federal Tort Claims 
provisions of title 28 of the United States Code. However, section 
2680 of that title contains the following express exception as to the 
application of Federal tort claims actions: “‘(k) Any claim arising in a 
foreign country.” The courts have determined that the claim of Mrs. 
Juanita Burna is a claim that arose in a “foreign country” within the 
meaning of that exception. 

The Department of the Air Force in its report on the bill indicates 
that it has no objection to legislative relief for Mrs. Burna, but states 
that it does not have sufficient information on which to base an,opinion 
concerning the extent of her injuries or to recommend the amount of 
compensation. ‘This committee therefore held a hearing on April 16, 
1958, for the principal purpose of securing information as to the ex- 
tent of the i injuries suffered by Mrs. Burna and the residual effects of 
those injuries. 

Immediately following the accident Mrs. Burna was taken to a 
private physician, Dr. A. J. Sands of the Sands Clinic, Naha, Oki- 
nawa. After being under this doctor’s care for a short time, she went 
to the Army hospital for treatment. It was during this period that 
she was examined by the Air Force physician referred to in the Air 
Force report. On November 15, 1954, that medical officer made the 
following diagnosis which appears in the Air Force report: 


* * * On November 15, 1954, she was seen by a United 
States Air Force medical officer who reported he found neck 
strain, subsiding; contusion left anterior chest wall, subsid- 
ing; no evidence of myocardial contusion; and that the physi- 
cal examination was essentially negative except for slight 
tenderness over left lower chest, not accentuated. 


The next examination referred to in the Air Force report was on 
November 20, 1954, when Mrs. Burna was examined by an Army 
physician who was the chief of an orthopedic section. That medical 
officer reported that: 


* * * the patient complained of pain and stiffness in the 
neck, associated with nausea and vomiting for several days. 
X-rays were negative for definite bone or joint injury to the 
cervical spine. He was of the opinion that she had a cervical 
neuritis secondary to neck strain and that the nausea was 
probably due to her general nervousness, which she had 
complained of for a long time. 


Mrs. Burna stated at the hearing, that a few months later she 
fainted in her bathroom and was taken to an Army hospital. She 
remained in the hospital for about a week, and at that time found 
that she could not turn her neck again and her neck was very stiff. 
After she was sent home she became sick and experienced a severe 
headache with the result that she went back to the hospital where 
she remained for about 2 weeks, It was then determined that she 
should be flown back to the United States. She was taken as far as 
Hawaii where she was again hospitalized in an Army hospital. When 
she did) reach her home she again consulted a medical officer with 
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the result that she was placed in the naval hospital at Portsmouth, 
Va., where she remained for 5 weeks. 

Several statements by doctors were introduced at the hearing ‘to 
further document the record concerning the injuries suffered by Mrs. 
Burna. In order to show her physical condition prior to the accident, 
the statement of Dr. Reuben Mutnick of El Paso, Tex., concerning 
his examination of Mrs. Burna in 1951. Dr. Mutnick’s statement is 
as follows: 

Marcu 24, 1958. 
To Whom It May Concern: 

This is to certify that a Mrs. Juanita Burna was examined by me 
for a life-insurance policy on December 31, 1951. 

Examination showed her to be in good physical and mental health. 
At the time of the examination, she had no fractured bones, and no 
dislocations were present. There were no evidences of any injuries. 

Very truly yours, 
Revsen Mornick, M. D. 


The following two statements by Dr. Wieman H. Kretz of Newport 
News, Va., were submitted to show Mrs. Burna’s present physical 
condition, and the extent and permanency of the disability: 

Newport News, Va., April 23, 1957. 
Re Mrs. Juanita Burna, 
Mr. Lovts ELLENson, 
Attorney at Law, Newport News, Va. 

Dear Mr. Ettenson: The above-named patient was reexamined 
at this office on the 15th of April 1957 at your request. The history 
of the accident you are well aware of and I will not repeat from my 
previous letter. 

Apparently since I last saw her at this office she has developed 
rheumatoid arthritis and has been hospitalized on several occasions for 
this condition. 

Examination revealed her to be a very thin female, still exceedingly 
nervous and who breaks out into tears without any apparent reason. 
The motion in her lower back is still limited, with spasm and tenderness 
of the muscles especially on the left side. She apparently has not 
made much recovery since I last saw her, insofar as her back motion 
and complaints of back pain are concerned. It is somewhat difficult 
to evaluate the amount of difficulty the rheumatoid arthritis is giving 
her, but I do not believe that it has changed the situation in her 
back in the least. 

I believe that she is still 50 percent permanently disabled and it is 
very questionable whether this patient will ever recover her normal 
status as it must have existed prior to the accident. Should I be 
able to give you any further information, please consult with me. 


Sincerely yours, 
Wieman H. Krerz, M. D. 


89018°—58 H. Rept., 85-2, vol. 7——82 
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[Telegram—April 16, 1958] 


Re Mrs. Juanita Burna. 


Louis ELLENsoN, 
Attorney at Law, 
Care Congressman E. J. Robeson, Jr., 
House Office Building, Washington, D. C. 

Dear Mr. Evienson: The above-named patient was reexamined 
at this office on the 14th of April 1958, at your request. She says 
that since she was in El Paso, Tex., she was hospitalized down there 
for a while, both for the treatment of her rheumatoid arthritis and 
her previously existing back condition. She is being maintained on 
penicillin tablets, two a day, and also has to take cortisone twice 
a day. 

Examination shows her to be very thin and weighed 76 pounds. 
She is quite nervous, trembles, and is very easily emotionally upset. 
She states that she has been unable to drive her car since her accident 
because her nerves will not permit her to do so. She made some 
attempts but without success. 

Examination revealed a good range of motion in her neck in all 
directions but there is tenderness in the neck muscles and pain in the 
neck muscles on the extremes of motion. Neurological examination 
of her upper extremities is essentially negative. Low back motions 
are all markedly limited in any direction. There is tenderness in her 
lower spine with associated muscle spasm. 

I believe that she is no better than when I saw her a year ago and 
I feel that she will have a permanent disability of 50 percent and 
doubt if she will ever make much improvement. 


Sincerely yours, 
Wireman H. Krerz, M. D. 
Another report by Dr. Lyndon D. Moses of El Paso, Tex., stated 


as follows: 
Ex Paso, Tex., April 1, 1958. 
To Whom It May Concern: 


This is a report of a physical examination performed on Mrs. Juanita 
M. Burna, on the above date. Mrs. Burna was badly injured in 
an automobile accident on October 5, 1954. Since that time, she 
has had a great deal of pain in her back, and in many joints of her 
extremities. 

Physical examination reveals a poorly nourished white female, 
appearing about 35 years of age. Weight is 78 pounds. There is a 
bump on her skull, which she states resulted from a blow on her head 
at the time of the accident. Ears, nose, throat, and neck show no 

articular abnormalities. Lungs are clear to examination, and her 
eart is normal. Her blood pressure is 110/60. Abdomen shows 
no defects. 

The extremities show a swelling of the joints of the fingers, pri- 
marily the proximal interphalangeal joints. There is no redness, but 
there is some stiffness of the fingers. The other joints of the extremi- 
ties show a normal range of motion, but practically all movements 
are attended by pain when pushed to the limits of the range of motion. 
Her neck has a good range of motion; but here, again, there is pain 
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attending movement. There is tenderness along the thoracic spine. 
The lumbar spine is tender to the touch, and there is flattening of the 
normal lumbar curve. The movements of her lumbar spine are all 
restricted and painful. There is generalized muscle tenseness in the 
extremities, and muscle spasm in the back. Neurological examina- 
tion shows, in addition to muscular tenseness, an increase of all deep 
tendon reflexes. There is slight, unsustained ankle clonus bilaterally, 
more marked on the left. The Babinski reflex is equivocal, there 
being some fanning of the toes when the reflex is tested for. There is 
a positive Rossolimo reflex in both wrists. Coordination is poor, and 
there is inability to maintain coordinated movements (adiadocho- 
kinesis), in the left hand. There is a tendency to past-pointing on the 
left. Gait and station are normal, and Romberg’s sign is absent. 
Pupillary reflexes are normal, There is a tendency to lateral strabis- 
mus of the right eye, which is borne out by the cover test. 

This lady needs some X-rays of her back, to determine what may 
be going on there. Physical findings are consistent with a diagnosis 
of arthritis, which may well have been caused by her injury. Her 
neurological signs are probably due to a head injury resulting from 


her accident. 
Lynpon D. Mosgs, M. D. 


The committee has carefully considered these medical reports to- 
gether with the testimony presented at the hearing on the bill At 
the time of her injury, Mrs. Burna was employed by a private concern 
on Okinawa, the Barclay Motor Co., and was earning $4,200 a year. 
After the accident she was unable to work until she took a civil-service 
position in December of 1956. After going to work at that time she 
was forced to lose much time due to her condition. She has been 
required to expend $2,835.93 for medicine, and she has been required 
to pay other medical expenses. Other doctor bills are still outstanding. 
Further, she was required to expend approximately $2,500 for domestic 
help in order to maintain her home. 

As is evidenced by the statement of Dr. Mutnick, Mrs. Burna was 
in good physical condition prior to the accident. She weighed 101 
pounds prior to the accident, and after the accident she lost weight 
and dropped to 66 pounds, and at the time of the hearing she weighed 
76 pounds. Her healthful condition prior to the accident was further 
evidenced by photographs submitted to the committee. The fore- 
going report of Dr. Moses makes the statement that Mrs. Burna’s 
neurological signs are probably due to a head injury resulting from 
the accident, and notes that following that accident she had a great 
deal of pain in her back and in many joints of her extremities. That 
doctor further stated ‘‘Physical findings are consistent with a diagnosis 
of arthritis, which may well have been caused by her injury.” 

On the basis of all of the facts and circumstances of this case, the 
committee has determined that H. R. 6593 should be amended to 
provide for a payment of $15,335.93 to Mrs. Burna as compensation 
or her injuries. Accordingly, favorable consideration is recom- 
mended for the bill amended to provide for payment of that amount. 

The committee has been advised that an attorney has rendered 
substantial services in connection with this claim, and therefore the 
bill carries the customary attorney’s fee proviso. 
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DpPARTMENT OF THE AiR Force, 
Orricr oF THE SECRETARY, 
Washington, November 20, 1957. 
Hon. EManvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CrarrmMan: Reference is made to your request for a re- 
port from the Department of the Air Force on H. R. 6593, 85th Con- 
gress, a bill for the relief of Mrs. Juanita Burna. 

The purpose of H. R. 6593, as stated in the bill, is to authorize and 
direct the Secretary of the Treasury to pay out of any money in the 
Treasury not otherwise appropriated to Mrs. Juanita Burna, Warwick, 
Va., the sum of $50,000. The payment of such sum shall be in full 
settlement of all claims of Mrs. Juanita Burna against the United 
States on account of alleged severe personal injuries sustained by her 
on October 5, 1954, when the automobile she was driving on the island 
of Okinawa in the Ryukyu Islands was struck by a vehicle owned by 
the United States and operated by its agent. 

The personal injuries complained of were the result of a collision on 
Okinawa, Ryukyu Islands, between an automobile operated by Mrs. 
Burna and a United States Air Force tractor and trailer operated by 
a member of the United States Air Force. Mrs. Burna and her hus- 
band, Lt. Col. George E. Burna, United States Army, made a claim 
against the United States in the amount of $29.25 for personal injuries 
suffered by Mrs. Burna. The amount claimed represented medical 
expenses incurred for treatment. The claim was paid by the United 
States Air Force. A claim for her personal injuries would ordinarily 
be cognizable under only one statute, title 28, United States Code, 
sections 2671-2680 (known as the Federal Tort Claims Act). How- 
ever, since the claim arose in a foreign country the claim was not cog- 
nizable under the cited statute, but rather only under the act of July 
3, 1943 (57 Stat. 372; 31 U.S. C. 223b), as amended, now codified as 
title 10, United States Code, section 2733, as amended. ‘The latter 
statute did not permit compensation for pain and suffering, loss of 
wages or permanent disability, but only for medical expenses. There 
is no forum or vehicle other than a private relief bill by which relief 
may be afforded. 

Available records at this headquarters indicate the following: On 
October 5, 1954, Mrs. George E. Burna was driving her private auto- 
mobile on Okinawa, Ryukyu Islands, and halted the vehicle on a 
highway while a school bus unloaded. While thus halted, her ve- 
hicle was struck from the rear by a United States Air Force tractor 
and trailer operated by an airman who was on duty at the time of the 
collision and performing a regularly assigned task. ‘The Government 
vehicle had skidded into Mrs. Burna’s vehicle after application of 
brakes by the airman. At the time of the collision the trailer brakes 
on the Government vehicle were inoperative. 

It was alleged in the claim that Mrs. Burna had suffered severe 
shock and traumatic injury of the lower ribs as a result of the collision. 
After the incident she was treated by a civilian physician of Naha, 
Okinawa. On November 15, 1954, she was seen by a United States 
Air Force medical officer who reported he found neck strain, subsiding, 
contusion left anterior chest wall, subsiding, no evidence of myo- 
cardial contusion, and that the physical examination was essentially 
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negative except for slight tenderness over left lower chest, not accen- 
tuated. On November 20, 1954, she, was seen by a United States 
Army medical officer, the chief of an orthopedic section. He reported 
that the patient complained of pain and stiffness in the neck, associated 
with nausea and vomiting for several days. X-rays were negative 
for definite bone or joint injury to the cervical spine. He was of the 
opinion that she had a cervical neuritis secondary to neck strain and 
that. the nausea was probably due to her general nervousness, which 
she had complained of for a long time. She had symptomatic treat- 
ment in a Government hospital on the date of the examination. 

Claims of this nature, involving an issue of negligence, arising within 
the limits of the continental United States, are cognizable under title 
28, United States Code, sections 2671 2680, the Federal Tort Claims 
Act. Such claims arising in a foreign country at the date of this 
incident would have been cognizable under the act of January 2, 1942 
(55 Stat. 880; 31 U. S. C. 224d), as amended, known as the Foreign 
Claims Act, and now codified as title 10 United States Code, section 
2734, as amended (70 Stat. 703), if the claimants were inhabitants 
of the foreign country. 

Since neither of the cited statutes are applicable to Mrs. Burna’s 
claim, the only other authority available to this Department to settle 
such a claim administratively is contained in what was formerly 
known as the act of July 3, 1943 (57 Stat. 372; 31 U.S. C. 223b), as 
amended, and now codified as title 10, United States Code, section 
2733, as amended (70 Stat. 60). As to personal injuries, at the date 
of the incident this authority extended to compensation for reasonable 
and necessary medical expenses incurred by the claimant as a result of 
injuries caused by acts or omissions of military personnel. It did not 
extend to compensation for loss of wages, pain and suffering, or perma- 
nent disability. Claims could ordinarily be filed under this statute 
within 1 year after the incident occurred, with certain exceptions not 
applicable here. Therefore, any claim filed under this statute by Mrs. 
Burna after October 5, 1955, would be barred of consideration. 

On March 29 1956, the act of July 3, 1943, was amended by Public 
Law 446, 84th Congress, so that the time within which claims could be 
filed was extended from 1 to 2 years and the limitation as to com- 
pensation for loss of wages pain and suffering or permanent disability, 
was deleted. Claims which accrued on or before March 28, 1955, 
must have been presented in writing within 1 year after the date of 
the incident in order to conform to the statute of limitations then in 
existence. They are not revived by the amendment. Further, the 
amount properly allowable on any claim that accrued on or before 
March 29, 1956, is limited by the reasonable medical expenses pro- 
vision of the act and the increased benefits are not authorized. It 
therefore appears that this Department lacks the authority to settle 
Mrs. Burna’s present claim administratively. 

Mrs. Burna’s claim for medical expenses was processed and paid 
under the authority of the act of July 3, 1943, the only statute avail- 
able to this Department for compensating her for personal injuries. 
Only her medical expenses were allowable under existing statutes 
available for her relief. The amendment to the act of July 3, 1943, 
did not make retroactive the increased benefits provided by the 
amendment. However, if the Congress determines that favorable 
consideration should be given to this request for private legislation, 
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the possibility exists that requests for like private relief will be forth- 
coming from other persons similarly situated. 

The Department of the Air Force interposes no objection to the 
enactment of a measure for the relief of Mrs. Burna, but lacks sufficient 
valid information on which to base either an opinion concerning the 
extent of her injuries or a recommendation as to the amount of com- 
pensation. 

The Bureau of the Budget has advised this Department that there 
is no objection to the submission of this report. 

Sincerely yours, 
JAMES P. Goons, 


Deputy for Manpower, Personnel, and Organization. 


O 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 6595] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 6595) for the relief of Markus H. Teitel, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill do pass. 

The amendment is as follows: 

Page 1, line 10, strike the period and insert: 


: Provided, That no part of the amount appropriated in this 
Act shall be paid or delivered to or received by any agent or 
attorney on account of services rendered in connection with 
this claim, and the same shall be unlawful, any contract to the 
contrary notwithstanding. Any person violating the pro- 
visions of this Act shall be dedeted guilty of a misdemeanor 
and upon conviction thereof shall be fined in any sum not 
exceeding $1,000. 
PURPOSE 


The purpose of the proposed legislation is to pay Markus H. Teitel 
of New York, N. Y., the sum of $1,000 in full settlement of all claims 
against the United States for repayment of the amounts of departure 
bonds posted for himself and his wife, Pessel Teitel. 


STATEMENT 


Markus H. Teitel was admitted to the United States on September 
2, 1948, as a temporary visitor. He was granted extensions of oo stay, 
and he posted a $500 departure bond which was to expire on May 1, 
1950. is wife, Pessel (Pauline) Teitel, arrived in New. York on 
September 15, 1949, for a temporary visit. She too was granted an 
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extension of stay until May 1, 1950, and Mr. Teitel posted a $500 de- 

arture bond in her behalf. Their applications for preexamination 
in conjunction with voluntary departure were denied, and they failed 
to depart within the period of their authorized stay. 

Since they were unable to adjust their status to that of permanent 
residents under preexamination procedures, they left the United 
States. Mr. Teitel left on July 9, 1951, and his wife on July 13, 1951. 
Then they were readmitted to the United States on July 19, 1951 as 
quota immigrants for permanent residence. Subsequently, on Janu- 
ary 3, 1952, both of the bonds were declared: breached, and. the. prin- 
cipal of the bonds was paid by the surety on April 24, 1952, and covered 
into the United States Treasury. 

On August 27, 1956, Markus H. Teitel and his wife, Pessel Teitel, 
became citizens of the United States. They have adopted their 
orphaned grandchild and are living in. New York. 

The evidence before the committee establishes that in 1948, at the 
time of the outbreak of hostilities between Israel and the Arab 
states, the Teitels were living in Jerusalem. Their home and busi- 
ness were located in an area which became the battlefront, and the 
house and business were entirely destroyed. In October of 1950 
they were able to obtain immigration visas, but unfortunately the 
time limited for their stay had expired. As a matter of fact these 
people were in the position of being required to leave the country 
when they had no home or business to return to. Further the con- 
dition of Mrs. Teitel’s health was such that it was inadvisable for 
them to travel at the time that they were required to leave the 
country as limited in the bond’s provisions. Under these circum- 
stances the committee has concluded that this case is a proper one 
for legislative relief. Accordingly the committee recommends that 
the bill be considered favorably. 


Unitep States DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., August 20, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Justice relative to the bill (H. R. 6595), 
for the relief of Markus H. Teitel. 

The bill would provide for the payment of the sum of $1,000 to 
Markus H. Teitel, of New York City, in settlement of his claims 
against the United States for losses resulting from the breach and 
forfeiture of immigration departure bonds posted for himself and 
his wife. 

Markus H. Teitel, a native of Poland, was admitted at New York 
on September 2, 1948, as a temporary visitor. He was subsequently 
granted extensions of his stay, the last of which was granted upon 
the posting of a $500 departure bond and was to expire on May 1, 
1950. His wife, Pessel Teitel, also a native of Poland, arrived in 
New York on September 15, 1949, for a temporary visit. Her stay 
was likewise extended until May 1, 1950, upon the posting by him 
in her behalf of a $500 departure bond. Neither of the aliens departed 
within the period of their authorized stay, and their applications for 
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reexamination in conjunction with voluntary departure were denied. 

heir appeal from such decision was dismissed on October 10, 1950. 
Mr. and Mrs. Teitel subsequently departed the United States, the 
beneficiary on July 9, 1951, and his wife on July 13, 1951, and they 
were readmitted to the United States on July 19, 1951, at Miami, 
Fla., as quota immigrants for permanent residence. On January 3, 
1952, both of the bonds were declared breached and the principal 
thereof was paid by the surety on April 24, 1952, and thereafter 
covered into the United States Treasury. 

In the circumstances, the bonds were property declared breached 
and forfeited. We are aware of no reason why this claimant should 
receive preferential treatment. Accordingly, the Department of 
Justice is unable to recommend the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wituram P. Rocers, 
Deputy Attorney General. 


O 
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DOYLE 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Creretta, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7375] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7375) for the relief of Edward J. Doyle and Mrs. Edward J. 
(Billie M.) Doyle, having considered the same report favorably 
thereon with amendments and recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 4, after the name “Doyle,” insert ‘“‘and Mrs. Edward J. 
(Billie M.) Doyle,” 

Amend title so as to read: 


A bill for the relief of Edward J. Doyle, and Mrs. Edward 
J. (Billie M.) Doyle. 


The purpose of the proposed legislation is to relieve Mr. and Mrs. 
Doyle of all liability to refund to the United States the sum of $2,100. 
Such sum represents the amount of class E allotments which were 
erroneously paid Mrs. Doyle for the period from September 1, 1942, 
to November 30, 1945. 

The Department of the Army in its report to the chairman of the 
committee, dated October 14, 1957, gives in detail the history of this 
proposed legislation and recommends favorable action be given the bill 
with certain amendments. Your committee, after a careful review of 
ail evidence, concur in that recommendation and recommend favorable 
consideration of the bill as amended. The report is as follows: 


DEPARTMENT OF THE ARMY, 
Washington, D. C., October 14, 1957. 
Hon. Emanvet CELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H. R. 7375, 85th Congress, a bill for the relief of 
Edward J. Doyle, of Manistique, Mich. 
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This bill provides as follows: 

“That the Comptroller General of the United States is hereby 
authorized and directed to relieve Edward J. Doyle, of Manistique, 
Michigan, of all liability to refund the sum of $2,100. Such sum 
represents the amount of class E allotments which were erroneously 
= his wife Billie M. Doyle for the period from September 1, 1942, to 
November 30, 1945.” 

The Department of the Army favors the enactment of the above- 
mentioned bill, but recommends that it be amended as hereinafter 
specified. 

Records of the Department of the Army show that Edward Jerome 
Doyle was born on May 1, 1920. He enlisted in the National Guard 
of the United States on March 13, 1939, and was called to active 
duty with the Army on October 15, 1940, in the grade of private. 
On June 30, 1942, he was discharged from the Army in the grade 
of master sergeant, in order to accept an appointment as a warrant 
officer, junior grade, Army of the United States. He served as a 
warrant officer from July 1, 1942, until September 25, 1944, when he 
was discharged in order to accept an appointment as a second lieu- 
tenant, Army of the United States. He served as a second lieutenant 
until March 31, 1945, when he was promoted to first lieutenant. 
He was separated from active duty with the Army on December 
14, 1945. Lieutenant Doyle’s commission in the Army of the United 
States terminated, by law, on July 1, 1948 (35 Comp. Gen. 191 (1955)). 
He now holds a commission as a captain in the National Guard 
of the United States (State of Michigan). 

On March 1, 1942, while Captain Doyle was serving in the Army 


as an enlisted man, he authorized an allotment of $100 per month to 
his wife, Mrs. Edward J. (Billie M.) Doyle: This allotment was 
automatically terminated in accordance with Army regulations when 
Captain Doyle was discharged from the Army on June 30, 1942, in 
order to accept an appointment as a warrant officer junior grade 
(subpar. 12 (a) (6) Army Regulations No. 35-5520, dated March 4, 
1941). aptain Doyle then authorized a new allotment of $100 per 


month to his wife, effective July 1, 1942. He discontinued this 
allotment effective August 31, 1942, and authorized a new allotment 
of $175 per month to his wife, effective September 1, 1942, which 
continued until May 31, 1944. The General Accounting Office has 
advised that through administrative error the allotment of August 
31, 1942, continued to be paid until November 30, 1945, when it was 
terminated due to Captain Doyle’s release from active duty. 

Captain Doyle did not become aware of the fact of the erroneous 
payment of the discontinued allotment of August 31, 1942, until his 
return home on leave prior to his separation from the Army. At that 
time, he found 2 of the $100 allotment checks for October and Novem- 
ber 1945, in the house. He immediately wrote to the local office of 
Dependency Benefits, returning the two uncashed checks. He later 
wrote again, returning another check which had been received, and 
requesting information as to the amount which he owed due to the 
erroneous payment of allotment checks from August 31, 1942, through 
November 1945, The General Accounting Office has advised that 
the total indebtedness incurred by Captain Doyle was $3,900, less 
$300 for the 3.checks which he returned. 
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Captain Doyle immediately began making payments in an effort 
to reduce this indebtedness, and by November 1947, he had reduced 
it to $2,100. On March 18, 1948, Captain Doyle wrote to the Office 
of the Chief of Finance explaining that due to his financial condition 
he would be unable to make any further payments. The letter stated 
in part as follows: 

“T was inducted into Federal service with my National Guard unit 
on October 15, 1940, and I embarked for Australia on April 22, 1942, 
with the rank of master sergeant. At that time I had in effect a 
class E allotment to my wife, Mrs. Edward J. (Billie M.) Doyle, in 
the amount of $100. 

“On June 30, 1942, while serving with the 107th Medical Battalion, 
32d Infantry Division, at Camp Woodside, South Australia, I was dis- 
charged as an enlisted man to accept, on July 1, 1942, appointment 
as a warrant officer, junior grade. On July 1, 1942, I went to the 
headquarters of my battalion where the personnel officer, 1st Lt. 
Donald R. Wyman, MAC, was stationed. I signed all of the papers 
necessary to my change of status, and also signed a document can- 
celing the class E allotment to my wife of $100, and signed another 
document authorizing a new class E allotment to my wife of $175. 
To the best of my recollection, the personnel sergeant major under 
the direction of the personnel officer took the various documents 
from me as I signed them. I know that I signed a document can- 
celing my class E allotment, and I know that I did not take it with 
me, but left it in the custody of the personnel officer. 

“At about this time, I wrote a letter to my wife stating that I had 
increased the allotment because of my change of status, but, since it 
was not customary at that time for us to discuss financial matters in 
detail, I did not advise her as to the exact amount of the increase in 
allotment. During the remainder of my overseas service, I did not 
have any occasion to advise her of the amount of the new allotment. 

“T returned from overseas duty on July 31, 1945, and arrived at 
my home on leave on August 15, 1945. On about November 15, 1945, 
I happened to look in a desk drawer and discovered a monthly allot- 
ment check in the amount of $100 bearing my enlisted man’s serial 
number. I then found that there were two such checks, each in the 
amount of $100, and representing the allotments for October and 
November of 1945. I immediately questioned my wife about the 
checks and she replied that she got 2 checks every month, 1 for $100 
and 1 for $175. The allotment for $175 had been canceled some 
months previous to the date cf this discovery, but my wife informed 
me that the $100 checks were still being received. 

“The next day, on November 16, 1945, I returned the two un- 
cashed checks to the Office of Dependency Benefit in Newark with a 
covering letter explaining what had apparently happened, namely, 
that the enlisted man’s allotment had not been discontinued as re- 
quested. On January 4, 1946, having received no further communi- 
cation except an acknowledgment of receipt of the checks and one 
other check subsequently forwarded, I again wrote the Office of De- 
pendency Benefits requesting a statement of the amount owed to the 
Government. On February 6, 1946, the Office of Dependency Bene- 
fits wrote stating that the overpayment was $4,100 [the correct amount 
of the total indebtedness has been determined to be $3,900]. Credit- 
ing the three checks I had returned left a balance of $3,800 [$3,600]. 
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“Shortly after receipt of the statement of my indebtedness, on 
March 8, 1946, I repaid $400 which was a large portion of my savings. 
During the next 5 months’ period I repaid an additional $500 out of 
what remained of my savings, and out of my earnings. At that time 
I was going to school at night, and working for Ceco Steel Products 
Corp. during the day. 

“On July 31, 1946, our first child was born by caesarian section, and 
the actual cost to me for medical and hospital expense, neither of 
which was insured, was approximately $500. Accordingly, on October 
1, 1946, it was necessary that I reduce my remittance to the Govern- 
ment to $50. With the exception of an extra payment of $100 made 
in December 1946 I made regular payments on the account of $50 per 
month through November of 1947. 

‘‘When I started to work for my present employer in April of 1946, 
my salary was $175 per month. My present salary is $240 per 
month; and income tax, social security, and group insurance deduc- 
tions leave me a net of $221.19. A conservative estimate of the cost 
of our food per month is $100. Rent is $42.75, gas and light $6.25, 
fuel $15, insurance $20.54, transportation to work $12, leaving a 
balance for clothing, medical expense, entertainment, and other 
miscellaneous items of only $24.65, which, of course, has proven 
entirely inadequate. We now have 2 children whose ages are 20 
months and 6 months. 

“The rising cost of living and the responsibility of our two 
children have now completely exhausted all of my savings, and it is 
absolutely impossible for me to make further payments from income. 

“T realize that we have received this money, and I realize that the 
duty of Government officials is to collect the obligation from me in any 
way possible. However, it is now apparent to me that I will never 
be able to discharge the obligation without imposing the most severe 
hardships upon my family. It will be futile for Government officials 
to continue to endeavor to collect the indebtedness, and their collec- 
tion efforts will result in only a waste of funds. 

“In view of the circumstances under which the indebtedness arose, 
in view of my prompt restitution to the full extent of my ability and 
in view of my present and future inability to make further repayment, 
it is earnestly requested that the balance of the obligation, amounting 
to approximately 50 percent of the original amount, be canceled by 
the Comptroller General or by the Congress on the ground that in 
justice and equity I should not be compelled to repay any further 
amount. 

“Through no fault of ours, but rather because of the Government’s 
omission to cancel the prior allotment, my wife was given the impres- 
sion that our income was $100 greater than it actually was. Quite 
justifiably, she increased her standard of living accordingly. Because 
of that mistake by the Government we have, since discovery of the 
mistake, paid to the Government everything we have and reduced 
our standard of living to a subsistence level. The cost of living has 
now reached the point where we cannot further reduce our standard 
of living, and we cannot make any further payments on the obligation. 
It is submitted that it is unjust and inequitable to require us to 
continue with this obligation against us when its existence was not 
caused by us, and when its eventual repayment, if it can ever be repaid, 
would have to extend over almost the balance of our lives.” 
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At the present time, the total indebtedness due on this account is 
$2,100. owever, it appears that in view of the decision of the 
Comptroller General of the United States of January 27, 1954 (33 
Comp. Gen. 309 (1954)), Mrs. Doyle is the sole person responsible for 
these overpayments. That decision points out that when an allot- 
ment is erroneously paid, without any fault on the part of the member 
of the Armed Forces, it is the payee who is legally fiable to refund the 
overpayments. 

From the above facts, it is clear that neither Captain Doyle nor 
Mrs. Doyle were in any way responsible for the overpayments. He 
promptly notified the Government of the erroneous payments, re- 
turned the uncashed checks, and made every effort to liquidate the 
indebtedness. He exhausted his accumulated savings and incurred 
great hardship in his commendable effort to meet this obligation. In 
view of the above, the Department of the Army favors the subject 
bill, but recommends that it be amended to provide that Mrs. Edward 
J. (Billie M.) Doyle is also relieved of all liability to refund the remain- 
ing indebtedness of $2,100. It is important to note that the subject 
bill does not provide that any of the payments already made will be 
refunded, but rather seeks to relieve the Doyles of the liability to pay 
the remaining indebtedness. 

The cost of this bill, if enacted, will be $2,100. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 











85TH CONGRESS ; HOUSE OF REPRESENTATIVES REPORT 
2d Session No. 1742 


COOPER TIRE & RUBBER CO. 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7499] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7499) for the relief of the Cooper Tire & Rubber Co., having 
considered the same, report favorably thereon with an amendment 
and recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 6: Strike “$1,439,111.31” and insert “$616,911.88” 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay the Cooper Tire & Rubber 
Co. $616,911.88 in full satisfaction of its claim for losses sustained in 
seven fixed price contracts with the Department of the Army for the 
manufacture of tires for military vehicles. 


STATEMENT 


H. R. 7499 concerns seven contracts of the Cooper Tire & Rubber 
Co. with the Government for the manufacture of rubber tires, tubes, 
and camelback which were awarded in 1950. The contracts were of 
a fixed-price type, and did not contain clauses to protect the contractor 
from increased costs. The company has quan that it was damaged 
by losses amounting to $1,811,333.38 as a result of the increased costs, 
incurred in the completion of the contracts, which resulted from the 
Korean war. Five of the contracts were awarded prior to the out- 
break of the war, and the others were awarded on June 30, 1950, and 
November 17, 1950. 

An earlier bill for the relief of the Cooper Tire & Rubber Co., 
H. R. 8255 of the 82d Congress, was referred to the Court of Claims 
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by House Resolution 699 of the 82d Congress, 2d session, in accordance 
with the provisions of sections 1492 and 2509 of title 28 of the United 
States Code as a congressional reference case. The Court of Claims 
decided that case on May 8, 1957, and the committee has therefore 
considered this matter in accordance with the findings of the court 
as set forth in that opinion. 

The Court of Claims found that there was no question but that the 
losses sustained by the plaintiff on the seven contracts arose from the 
fact that the Korean war brought about an increase in the cost of 
material needed by the Cooper Tire & Rubber Co. to perform the 
rubber contracts. That opinion, which is attached to this report, 
describes in detail the nature of the increased costs which were en- 
countered by the company after it had entered into these seven con- 
tracts which did not contain any provision for those increased costs. 

On September 18, 1950, union workers were granted an increase of 
5 cents an hour. An additional 6-cent increase was agreed to on 
November 6, 1950, and on September 17, 1951, they were given an 
additional 12 cents an hour. These wage increases coupled with 
increased costs of rayon and for its conversion into cord substantially 
increased costs under the contracts. 

Synthetic rubber was purchased only from the Reconstruction Fi- 
nance Corporation, Office of Rubber Reserve. Prior to December 7, 
1950, the price was 1844 cents a pound, and then it was increased by 
the RFC to 24% cents a pound. As of September 1951, the price 
was again increased to 26 cents a pound. The court found that these 
increases in costs after December 6, 1950, caused a total increase of 
$213,182.51 in the cost of the 7 contracts. 

In 1950 General Services was engaged in buying natural rubber on 
the market for Government stockpiling. The increased buying by 
private purchasers and the Government after the outbreak of the 
Korean war resulted in an increase in rubber prices. Six weeks after 
the outbreak of the Korean war the market price of natural rubber 
had increased from about 28 cents a pound to about 64 cents a pound. 
By November 1950, the New York price for natural rubber had reached 
91 cents a pound. On December 29, 1950, the General Services Ad- 
ministration became the exclusive rubber importer and seller of crude 
natural rubber. The price started to drop April 1951 when Far East- 
ern rubber suppliers offered their rubber for sale to the General Serv- 
ices Administration. 

One problem with the loss to be ascribed to the increased cost of 
natural rubber in connection with this claim is that of determining 
just which rubber actually was allocated to the Government work. 

his question arose due to the fact that prior to the Korean war the 
company had purchased considerable quantities of natural rubber in 
anticipation of ite future needs. The Court of Claims stated that 
there was no way to determine whether the forward purchases made 
by the company were intended for its military or civilian contracts. 
If the loss was to be based on the increased cost of rubber determined 
on the basis of monthly invoices for deliveries during each month of 
rubber deliveries during the time that production was performed on 
the 7 contracts as compared to the cost per pound at the time that 
the company prepared its bids on the 7 contracts, the increased cost 
of natural rubber would be fixed at $349,731.11. On the other hand, 
if the company had purchased forward a sufficient quantity of rubber 
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to meet contract requirements when it was awarded the contracts, 
then the loss would be measured by the difference in the cost of rubber 
between the time that the company submitted its bids and the date of 
awarding the contracts. The Court of Claims found that this would 
have amounted to $6,891.88. 

At a hearing concerning this bill before Subcommittee No. 2 of this 
committee on March 12, 1958, this point concerning industry practice 
as to advance purchases of rubber was the subject of considerable 
testimony. Mr. Kenneth L. Frost, secretary-treasurer, of the com- 
pany, stated that prior to the Korean war the natural rubber market 
was in a relatively stable condition. Mr. Frost stated that the com- 
pany had followed the practice of always having some future pur- 
chases, but that it would have been impractical to have purchased 
complete requirements under the contracts in advance due to the 
problem of securing the necessary credit and the condition of the 
market. The representatives of the Department of the Army at that 
hearing agreed that prices had been stable prior to the Korean war, 
but disputed the claim of the company that the forward purchase 
of rubber should not be taken as a basis for rejecting the increase in 
the cost of rubber over the period of work on the contracts as an item 
of loss. The Government’s position as presented at that time was that 
the question was not whether or not the company actually purchased 
the rubber, but rather that the company had available at the time a 
stock of rubber for future use; and the issue was how this rubber was 
allocated between the Government contracts and civilian contracts. 
The committee has carefully considered these issues, and has deter- 
mined to accept the lower figure of $6,891.88 as the measure of loss 
due to the increase in the cost of natural rubber. 

The company presented a claim to the Cleveland Ordnance District 
for relief under the January 12, 1951, amendment to the First War 
Powers Act. The district contracting officer recommended an in- 
crease totaling $1,075,407.25 which would be allowed the company 
on the contracts here concerned. That recommendation was con- 
curred in by the Cleveland District Board of Review. This increase 
was disallowed in Washington, and ultimately the Army Contracts 
Adjustment Board held adversely to the company on the ground that 
the company was not on the verge of bankruptcy and also that the 
company’s claim was not the result of a net loss when all of the Govern- 
ment contracts were considered. The opinion of the Court of Claims 
found that in the period 1950 through 1952 the company secured 35 
contracts with the Government, and realized a profit of 0.043 percent 
on net billings on those contracts, an amount which came to 
$64,363.41. Its profit on its civilian business for the same period 
amounted to 7.903 percent when computed in a similar manner. 
The court also made this statement concerning the fixing of the 
$64,363.41 figure as profit on the seven contracts: 


If a proper proportion of the amount of general and non- 
operating expenses transferred by the Government’s ac- 
countants from Government contracts to civilian contracts 
(finding 23) is allocated to the Government contracts, the net 
profit on all Government business would be substantially 
eliminated because the amount allocable to the 7 contracts 
would be approximately $64,000 and thereby all but elimi- 
nate the $64,363.41 overall profit. 
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The Court of Claims further stated that if the consideration of the 
other Government contracts is limited to net billings actually made 
during the period of performance for the 7 contracts, then the company 
would have had a net loss on all Government contracts, as of the 
time that deliveries were completed on the 7 contracts, of $511,218.43. 

The Court of Claims found that the only statutory relief available 
to the company was that provided under the amendment to the First 
War Powers Act, and that relief was not granted as a matter of right. 
The court then stated that the denial of that relief gives rise to no 
legal or equitable claim. The conclusion of the court was that the 
company has no claim, legal or equitable, of a kind which could be 
enforced in court. 

It therefore appears to this committee that the company has no 
other way to seek relief, but to present its case to the Congress and 
seek legislative relief. The court found that in 1950 the company 
was in critical financial condition in that its working capital was 
less than $1 million and it was committed to about $6 million in 
Government contracts and about the same in civilian work. On 
this point the court stated: 


This condition has substantially continued to this day. The 
normal turnover of its working capital could not possibly 
meet plaintiff’s contractual commitments and it was there- 
fore required to borrow substantial sums for additional 
working capital for which it pledged its accounts receivable. 


Had the contracts contained an escalator clause this continuing 
problem would have been solved by providing relief at the time. 
The court found that an escalator clause would have had the following 
effect: 


If the contracts here in question had contained an escalator 
clause, which was contained in substantially all contracts for 
tires and tubes made by the Cleveland Ordnance District 
after November 17, 1950, the date of the last of the 7 con- 
tracts were entered into, the plaintiff would have received 
approximately $3,800,000 in addition to the amount it did 
receive under these contracts. 


This committee has determined that the Cooper Tire & Rubber 
Co. is entitled to legislative relief under the circumstances of this case. 
The committee feels that the equities of this case are reflected in the 
following excerpt from the Court of Claims decision: 


In view of the facts of record in this case it appears to us 
that plaintiff presented a most appealing case for First War 
Powers Act relief with respect to the seven contracts, and 
responsible and experienced Government officials recom- 
mended that such relief be granted. The decision at the 
highest level of review to deny the relief requested appears 
to have been reached as a matter of policy and we are without 
authority to review that decision, although we feel at 
liberty to express our opinion that it was a harsh one. 
Whether plaintiff should now be reimbursed, in whole or in 
part, for its losses on the seven contracts is for Congress to 
determine on the facts. 
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This committee feels that it is clear that the Cooper Tire & Rubber 
Co. avoided bankruptcy and remained in business only because of its 
civilian business during the Korean war period. As has been ob- 
served in the Court of Claims decision, the Government should not 
take advantage of this situation. These circumstances have made 
it impossible for the company to purchase new equipment, and have 
caused the company to lose business. Furthermore, the company’s 
precarious financial condition has continued to the present. There- 
fore having determined that the company is entitled to relief, it re- 
mained for the committee to fix the amount which should be paid to 
the company in settlement for the losses it sustained as a reuslt of this 
unfortunate and unforeseen sequence of events. The committee 
has concluded that the figure of $959,751.11 should be taken as the 
company’s net loss on the 7 contracts. This is the figure arrived at 
by eliminating all of the expense items transferred by the Govern- 
ment’s accountants from Government contracts to civilian business. 
The committee next determined that since the figure of $349,731.11 
representing the increase in the cost of natural rubber is a matter in 
controversy, this item should be eliminated in the interest of arriving 
at a settlement figure, and in its place should be substituted the figure 
of $6,891.88 representing the increase in the price of natural rubber 
in the period between the bids and the awards. Therefore, $959,751.11 
reduced by $349,731.11 amounts to $610,020. When the figure of 
$6,891.88 is added to $610,020, the result is $616,911.88; and this is 
the figure which the committee has determined that the Copper Tire 
& Rubber Co. should receive from the United States. Accordingly 
the committee recommends that the bill, H. R. 7499, be amended to 
provide for a payment of $616,911.88, and that the amended biil be 
considered favorably. 

The committee has been advised that an attorney has rendered 
substantial services in connection with this matter, and the bill 
therefore carries the customary attorney’s fee proviso. 

The decision of the Court of Claims is as follows: 





Gu the United States Court of Claims 


Cong. No. 10-52 
(Decided May 8, 1957) 


COOPER TIRE AND RUBBER COMPANY v. THE 
UNITED STATES 


Messrs. Thurman Hill and James M. Barnes for the plain- 
tiff. Mr. Eugene Carusi was on the brief. 

Mr. William A. Stern, I7, with whom was Mr. Assistant 
Attorney General George Cochran Doub, for the defendant. 
Mr. Edgar H. Brenner was on the brief. 


Lattieton, Judge, delivered the opinion of the court: 

This case comes before the court pursuant to House Reso- 
lution 699 of the 82d Congress, 2d Session, July 1, 1952, which 
provides as follows: 


Resolved that the Bill (H. R. 8255) entitled “A Bill 
for the relief of the Cooper Tire & Rubber Company” 
now pending in the House of Representatives, is bere 
referred to the United States Court of Claims pursuant 
to Sections 1492 and 2509 of Title 28 United States Code; 
and said court shall proceed expeditiously with the same 
in accordance with the provisions of such sections and 
report to the House, at the earliest practical date, giving 
such findings of fact and conclusions thereon as shall be 
sufficient to inform the Congress of the nature and char- 
acter of the demand, as a claim legal or equitable, against 
the United States, and the amount, if any, legally or 
equitably due from the United States to the claimants: 
Provided, That it shall not be a defense on the part of 
the Government that the acts of the Government which 
are alleged to have damaged the claimant were done by 
the Government in its sovereign capacity. 


The bill (H. R. 8255) referred to in the above resolution 
proposed to pay to the Cooper Tire and Rubber Company the 
sum of $1,811,333.38 in full satisfaction of all claims against 
the United States for losses suffered by the plaintff under 
seven contracts entered into between the plaintiff and the 
United States. It is the duty of this court to determine 
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whether or not, in view of the facts, the plaintiff has either 
a legal or equitable claim for which it should be compensated 
and, if so, in what amount. 

Plaintiff is a corporation organized under the laws of the 
State of Delaware with its principal place of business in 
Findlay, Ohio, where it is, and has been for many years, 
engaged in the manufacture of rubber tires, tubes and other 
rubber products. Plaintiff employs between 900 and 1,000 
persons. 

During 1950, plaintiff, in response to invitations to bid 
issued by the Department of the Army, submitted bids and 
was awarded certain contracts for the manufacture of rubber 
tires, tubes and camelback (camelback being a rubber 
product used in recapping tires). It is with respect to 
seven contracts awarded during 1950 that plaintiff has 
sought relief. Five of the seven were awarded prior to the 
outbreak of the Korean hostilities on June 25, 1950, and the 
other two were awarded on June 30, 1950, and November 17, 
1950, respectively. These seven contracts were of the fixed- 
price type and did not contain escalator clauses to protect 
against increased costs to the contractor. During the cal- 
endar years 1950, 1951, and 1952, in which deliveries were 
made upon the seven contracts which are the subject of this 
claim, the plaintiff was awarded 28 other contracts with the 
defendant. One of them was awarded April 7, 1950, and 
delivery thereon was completed June 14, 1950. This con- 
tract did not contain the escalator clause. The other 27 
contracts were issued during 1951 and 1952. All of them 
were fixed-price contracts, but each of them contained the 
escalator clause providing a price adjustment upward or 
downward on the basis of costs of production. The plaintiff 
made a small profit on deliveries under all Government con- 
tracts during the three-year period. Plaintiff contends, how- 
ever, that only the seven contracts for which it has sought 
relief should be considered here and that on this basis it has 
suffered to the extent of $1,811,333.38 representing increased 
costs occasioned by the Korean War together with loss of 
profits. 

There is no question that the losses sustained by the plain- 
tiff on the seven contracts arose from the fact that the 
Korean War brought about an increase in the cost of mate- 
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rial needed by the plaintiff to perform the rubber contracts. 
The only question is whether such loss results in a legal or 
equitable claim against the United States. 

After the outbreak of the Korean War, the cost of labor, 
rayon, synthetic and natural rubber increased at an abnormal 
rate. The plaintiff had to have rayon converted into rayon 
cord to be used in the manufacture of its tires. The con- 
version was done for the plaintiff by the Dearing Milliken 
Company. From July 1950 to December 1950, the rayon 
fabric price increased from 54 cents a pound to 62 cents and 
the cost of cord conversion from 1014 cents to 15 cents. 
During much of this period rayon fabric was in short supply 
and the defendant’s officials did what they could to find a 
supplier for the plaintiff even though there was no such 
obligation on the part of the defendant under the contract. 

Wage increases were negotiated with the United Rubber 
Workers Union and approved throughout the rubber indus- 
try. On September 18, 1950, union workers were granted an 
increase of five cents an hour. On November 6, 1950, an 
additional six cents was agreed upon and again on September 
17, 1951, they were given an additional twelve cents an hour. 
The increased cost to the plaintiff occasioned by the higher 
costs of rayon and its conversion into cord and the wage 
increases, are not separately determinable with respect to the 
seven contracts, which are the subject of this claim, but these 
items did create substantial increased costs for the perform- 
ance of the contracts. 

Synthetic rubber during the period of plaintiff’s perform- 
ance was purchased solely from the Reconstruction Finance 
Corporation, Office of Rubber Reserve. Prior to December 
7, 1950, the price for the grade of synthetic rubber used by 
the plaintiff was 1814 cents a pound. After December 7, 
1950, the price was increased by the RFC to 241% cents a 
pound, and effective in September 1951 the price was further 
increased to 26 cents a pound. Higher costs of raw mate- 
rials used in the synthesis of rubber and the necessity of 
overcoming uneconomical operations of synthetic rubber 
plants caused the RFC to raise the price of synthetic rubber. 
By applying the price increases of synthetic rubber to the 
quantities required and delivered to the plaintiff after De- 
cember 6, 1950, for use in producing the rubber products 
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called for in the seven contracts, the total increase thereof is 
found to be approximately $213,182.51. 

The price of natural rubber began to increase on the market 
in the first half of 1950 due to the lack of enough natural 
rubber on the world market to supply the demand. General 
Services Administration bought on the market, in accordance 
with directives received from the Munitions Board, in order 
to complete United States stockpile objectives. Buying by 
GSA and private purchasers contributed to the increased 
price in the undersupplied rubber market. 

Within six weeks following the outbreak of the Korean 
War the spot market price of natural rubber had increased 
from about 28 cents a pound to about 64 cents. In August 
1950, a Presidential directive authorized the National Pro- 
duction Authority to impose controls upon the industry in 
order to limit the monthly quantities of rubber that manu- 
facturers could consume. The limit authorized to each 
manufacturer or consumer was based upon a formula deter- 
mined by the consumer’s base period consumption. GSA 
went into the market to acquire the balance of rubber avail- 
able to the United States in the world market. By Novem- 
ber 1950, the New York spot price for natural rubber had 
reached 91 cents a pound. On December 29, 1950, GSA 
became the exclusive importer and seller of crude natural 
rubber in the United States. The purpose of this was to 
avoid competitive bidding on the world market between the 
consumers of rubber. AJl outstanding contracts for future 
deliveries of rubber were honored by GSA. Finally, in 
April of 1951, the price of rubber began to drop when far- 
eastern rubber suppliers offered their rubber for sale to the 
GSA. GSA continued a buying policy that tended to re- 
duce the price of rubber on the world market until about 
March 1952, when it announced that a free market would be 
permitted again effective the first day of July 1952. 

The activities of the GSA in the rubber market were de- 
signed to protect the United States consumers and the na- 
tional defense requirements for crude natural rubber. Had 
GSA not stepped in and become the sole importer of natural 
rubber there seems little doubt that competition-for the.exist- 
ing supply of rubber would have forced the prices con- 
siderably higher than those paid to GSA. 
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Prior to the Korean War the plaintiff had purchased con- 
siderable quantities of natural rubber on a forward basis, 
This is the usual procedure in the rubber business and con- 
tracts for delivery are made from three to eighteen months 
in advance depending upon the view of the market by the 
dealer and his ability to obtain firm commitments at the 
source of supply. Before July 1950, the plaintiff had pur- 
chased approximately 90 percent of its scheduled require- 
ments for the remainder of 1950. There is no way of 
determining if the forward purchases made by the plaintiff 
were intended for its military or civilian contracts. If the 
plaintiff at the time it was awarded the bids on the seven 
contracts had purchased forward in such quantity to enable 
it to meet the rubber requirements under the contracts, it 
would have sustained a loss due to increases in the price of 
natural rubber of only $6,891.88, representing the difference 
in the price of natural rubber between the time plaintiff en- 
tered its bids and the date of awarding the contracts. By 
using the cost per pound of rubber as determined monthly 
from invoices for deliveries during each month of rubber 
deliveries during the time that production was performed 
on the seven contracts, and the cost per pound at the time 
that plaintiff prepared its bids on the seven contracts, the 
increased cost of natural rubber amounted to $349,731.11. 

Faced with the rising cost of its production under the 
seven Government contracts, plaintiff decided to cut back 
government contract production in an attempt to offset these 
losses with an increase in civilian production which was much 
more profitable. Upon the passage by Congress of the 
amendment to the First War Powers Act, January 12, 1951, 
64 Stat. 1257, the plaintiff discussed with the Cleveland Ord- 
nance District, which had awarded plaintiff the seven con- 
tracts, the requirements for filing claims for financial relief 
under the Act. Plaintiff was advised that only in the case 
where a threatened loss by a contractor would adversely affect 
the interest of the Government would an existing contract be 
amended without consideration as provided for in the Act. 

In March 1951, the plaintiff presented a claim under the 
First War Powers Act, as amended, to the Cleveland Ord- 
nance District for $1,077,720. After a review of the claim 
the district contracting officer recommended that increases 
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totalling $1,075,407.25 be allowed plaintiff. This recom- 
mendation was concurred in by the Cleveland District Board 
of Review which recommends to the district contracting 
officer on any claim over $100,000. Accompanied by the con- 
curring recommendation of the Board of Review, the recom- 
mendation of the contracting officer for relief to plaintiff in 
the amount of $1,075,407.25 was forwarded through Detroit 
Headquarters to Washington, D. C., where it was assigned 
to the Claim Section, Department of Ordnance. A hearing 
before the Army Ordnance Board was held and the plain- 
tiff’s claim was rejected. From this decision an appeal was 
taken to the Office of the Under Secretary of the Army which 
resulted in another hearing before the Army Ordnance 
Board. On this second hearing the decision was also ad- 
verse to the plaintiff. .Through the efforts of the Special 
Assistant to the Under Secretary of the Army, plaintiff’s 
claim was taken to the Army Contracts Adjustment Board. 
The Adjustment Board found against the plaintiff and based 
its decision, to some extent, upon a finding that plaintiff was 
not on the verge of bankruptcy and, in part, that plaintiff’s. 
claim was not the result of a net loss when ai/ Government 
contracts were considered. There is some evidence that the 
Board feared possible criticism and a possible “epidemic 
effect” with respect to other potential claimants if this claim 
should be allowed. 

In 1950, the plaintiff was in critical financial condition, 
since its working capital was less than $1,000,000 and it was 
committed to approximately $6,000,000 in Government con- 
tracts and about the same in civilian work. This condition 
has substantially continued to this day. The normal turn- 
over of its working capital could not possibly meet plaintiff’s 
contractual commitments and it was therefore required to 
borrow substantial sums for additional working capital for 
which it pledged its accounts receivable. 

In computing plaintiff’s net loss on the seven contracts 
the defendant made a complete audit of plaintiff’s records 
for the three-year period 1950, 1951, and 1952. The seven 
contracts here in question had a performance period from 
April 1950 to May 1952. Certain general expenses and non- 
operating expenses were excluded by the Government audit 
from the costs properly allocable to the seven contracts and 
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were allocated to civilian business. These items are set forth 
‘in detail in finding 23. On the seven contracts for which 
claim is made, the plaintiff’s net billings for the delivery 
period from April 1950 through May 1952 were $5,843,816.15. 
By eliminating all of the expense items transferred by the de- 
fendant’s accountants from Government contracts to civilian 
business, the plaintiff’s net loss on these seven Government 
contracts was $959,751.11. During the same period the 
plaintiff made civilian deliveries of $26,548,951.94 on which 
it realized a profit of $2,516,760.74, representing 9.48 percent 
of net sales. By applying this percentage to the Govern- 
ment deliveries on the seven contracts, plaintiff’s profit would 
be $553,993.77. 

If the contracts here in question had contained an escalator 
clause, which was contained in substantially all contracts 
for tires and tubes made by the Cleveland Ordnance Dis- 
trict after November 17, 1950, the date the last of the seven 
contracts were entered into, the plaintiff would have received 
approximately $3,800,000 in addition to the amount it did 
receive under these contracts. 

In determining whether the plaintiff is entitled to any 
equitable adjustment, consideration will be given to other 
contracts entered into between the plaintiff and the defendant 
during the period of performance on the seven in suit. Upon 
the total of 35 Government contracts entered into between 
the plaintiff and the defendant during the period 1950 
through 1952, the plaintiff realized a profit of $64,363.41 or 
0.043 percent on net billings. This compares to a 7.903 per- 
cent profit on a total of $31,786,405.41 in civilian business. 
If the plaintiff had realized a net profit on all its Government 
contracts at the same percentage as its civilian business it 
would have had a profit of $1,171,904.61. as compared to the 
$64,363.41 it realized, or a difference of $1,107,541.20. 

If a proper proportion of the amount of the general and 
non-operating expenses transferred by the Government’s 
accountants from Government contracts to civilian contracts 
(finding 23) is allocated to the Government contracts, the 
net profit on all Government business would be substantially 
eliminated because the amount allocable to the seven con- 
tracts would be approximately $64,000 and thereby all but 
eliminate the $64,363.41 overall profit. 
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If the consideration of the other Government contracts is 
limited to net billings actually made during the period of 
performance for the seven contracts upon which suit has 
been brought, and for which the deliveries were completed 
about the middle of May 1952, then the plaintiff would have 
had a net loss on all Government contracts as of that time in 
the amount of $511,218.43. By applying the profit ratio of 
9.48 percent earned on its civilian business during this same 
period, the plaintiff would have realized a profit of $927,- 
892.88 on net billings of $9,787,899.54 for the period April 
1950 through May 1952. Therefore the sum of $1,439,111.31 
would be required to equalize its Government business with 
its civilian business for this period. 

There is nothing in the facts as presented to this court 
which gives rise te a legal or equitable claim in a juridical] 
sense against the Government and the plaintiff does not assert 
one. Even construing the rules of law applicable hereto liber- 
ally in favor of the claimant, there is nothing in the facts 
which in our opinion gives rise to an equitable obligation on 
the part of defendant to reimburse plaintiff for its losses. If 
this case had arisen as a result of plaintiff's World War II 
contracts and only the seven contracts had been considered, 
plaintiff might have had a valid claim under the Lucas Act 
(60 Stat. 902, 41 U. S. C. 106 note, as amended, 62 Stat. 992), 
but no similar legislation has been enacted for Korean War 
contractors and the only similar relief available to plaintiff 
was under the amendment to the First War Powers Act. Such 
relief was not granted as a matter of right, however, and 
denial of such relief gives rise to no legal or equitable claim. 

In view of the facts of record in this case it appears to us 
that plaintiff presented a most appealing case for First War 
Powers Act relief with respect to the seven contracts, and 
responsible and experienced Government officials recom- 
mended that such relief be granted. The decision at the 
highest level of review to deny the relief requested appears 
to have been reached as a matter of policy and we are with- 
out authority to review such decision, although we feel at 
liberty to express our opinion that it was a harsh one. 
Whether plaintiff should now be reimbursed, in whole or in 
part, for its losses on the seven contracts is for Congress to 
determine on the facts. 
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Regardless of which accounting period is chosen, and re- 
gardless of whether one views plaintiff’s situation from the 
point of view of only the seven contracts or of all 35 of its 
Government contracts, it appears that plaintiff fared very 
poorly on its Government business during the Korean War 
period. It avoided bankruptcy and remained in business 
only because of its civilian business during that period, of 
which the Government should not take advantage, and as 
a result of its Government contract work it has been unable 
to purchase much needed new equipment, has lost business 
because of this circumstance, and is in a comparatively pre- 
carious financial condition today. Whether, under these 
circumstances, Congress wishes to provide for some monetary 
relief to the plaintiff is, of course, a question for Congress 
alone. 


CONCLUSION 


Our conclusion is that the plaintiff has no claim, legal or 
equitable, of a kind which could be enforced in court. The 
opinion, findings of fact, and conclusions reached will be 
certified to Congress pursuant to House Resolution 699, 82d 
Congress, 2d Session, adopted July 1, 1952. 

LaramoreE, Judge; Mavven, Judge; Wuiraker, Judge; 
and Jongs, Chief Judge, concur. 


FINDINGS OF FACT 


The court, having considered the evidence, the report of 

Commissioner Paul H. McMurray, and the briefs and argu- 
“ment of counsel, makes the following findings of fact: 

1. Plaintiff is a corporation organized and existing under 
the laws of the State of Delaware with its principal place of 
business in Findlay, Ohio, where it is, and has been for 
many years, engaged in the manufacture of rubber tires, 
tubes, and other rubber products. Plaintiff company em- 
ploys from 900 to 1,000 persons. 

2. On June 17, 1952, a bill entitled HR-8255, 82d Con- 
gress, 2d Session, was introduced to authorize the Secretary 
of the Treasury to pay to Cooper Tire & Rubber Company 
the sum of $1,811,333.38 in full satisfaction of all claims 
against the United States for losses suffered under the seven 
contracts which are the subject matter of the petition. The 
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bill was referred to the Committee on the Judiciary of the 
House of Representatives, which, on June 20, 1952, issued 
Report No. 2226, 82d Congress, 2d Session, on House Resolu- 
tion 699, which stated in part : 


This resolution is merely to refer H. R. 8255, a bill for 
the relief of the Cooper Tire & Rubber Company, to the 
United States Court of Claims for the findings of fact 
and report of its conclusion to the Congress. Your com- 
mittee is of the opinion that it is a case that should be 
referred to the Court and, therefore, recommend favor- 
able consideration to the resolution. 


House Resolution 699 of the 82d Congress, 2d Session, 
July 1, 1952, provided as follows: 


Resolved that the Bill (H. R. 8255) entitled “A Bill 
for the relief of the Cooper Tire & Rubber Cronppaze 
now pending in the House of Representatives, is hereby 
referred to the United States Court of Claims pursuant 
to Sections 1492 and 2509 of Title 28 United States Code; 
and said court shall proceed expeditiously with the same 
in accordance with the provisions of such sections and 
report to the House, at the earliest practical date, giving 
such findings of fact and conclusions thereon as shall be 
sufficient to inform the Congress of the nature and char- 
acter of the demand, as a claim legal or equitable, against 
the United States, and the amount, if any, legally or 
equitably due from the United States to the claimants: 
Provided, That it shal] not be a defense on the part of 
the Government that the acts of the Government which 
are alleged to have damaged the claimant were done by 
the Government in its sovereign capacity. 


Pursuant to the above resolution plaintiff’s petition was filed 
with the Court of Claims on October 1, 1952. 

3. During the year 1950, plaintiff, in response to invitations 
issued by the Department of the Army, submitted bids and 
was awarded certain contracts for the manufacture of rub- 
ber tires, tubes, and camelback. Plaintiff’s petition relates 
to seven of these contracts, six of which were for rubber tires 
and tubes and one for camelback. The gross billings, under 
these contracts including excise taxes, amounted to $6,658,- 
714.40. The following table lists the contract numbers, the 
dates of the invitations to bid, the dates of the bids, the dates 
of awarding the contracts, the dates on which they were 
received by plaintiff, the period within which delivery was 
required, and the dollar amounts of the contracts. 
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4, The Korean hostilities started on June 25, 1950, and 
very shortly thereafter the United States became involved. 
The Korean hostilities caused an increase in the cost of ma- 
terials used in the manufacture of tires. During the first 
two years of the Korean hostilities, plaintiff had 35 military 
contracts. On the entire business involved it made a small 
overall profit. On seven of these contracts plaintiff sustained 
heavy losses. It is with respect to these contracts that plain- 
tiff seeks recovery for the loss involved, plus a reasonable 
profit. Before filing a petition in the Court of Claims 
plaintiff sought relief under the First War Powers Act, as 
amended, and also through congressional action. 

5. Plaintiff, faced with the prospect of rising costs on the 
seven contracts, and realizing that in the event of default the 
Government could buy similar tires elsewhere and charge the 
increased costs against it, decided to cut back on production 
in an attempt to reduce its losses by the offsetting effect of 
more profitable civilian business. 

6. After the amendment of the First War Powers Act, 
January 12, 1951, 64 Stat. 1257, plaintiff discussed with 
personnel of the Cleveland Ordnance District, which had 
awarded plaintiff the seven contracts in suit, the require- 
ments for filing claims for financial relief under the Act. 
Mr. Brewer, the president of plaintiff’s corporation, was 
given a document dated January 15, 1951, and entitled 
“Ordnance Corps Technical Instructions, No. 800-2-51, 
Processing Claims Under First War Powers Act, as amend- 
ed.” Plaintiff reviewed and became cognizant of the con- 
tents of the instructions and was aware that amendments to 
contracts without consideration would be granted only where 
a threatened loss would adversely affect the interest of the 
Government. Paragraph 1 (3) of the processing instruc- 
tions stated : 


Submissions requesting authority to amend contracts 
without consideration under the aforementioned au- 
thority will be forwarded by appropriate contractin 
officers, with their recommendations, through the chie 
of the interested procuring activity to the Army Con- 
tract Adjustment Board, Office of the Under Secretary 
of the Army, designate, only where the contractor has re- 
quested such relief and where an actual or threatened loss 
on a national defense contract, however caused, will ad- 


39018 Res., Vol. 7—H. Rept. 1742, 85-2, O—60—2 
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versely affect the interests of the Government by impair- 
ing the productive capacity or efficiency of a prime con- 
tractor or a sub-contractor whose continued operation as 
an efficient source of supply is, in the judgment of the 
chief of the responsible procuring activity, important to 
the national defense effort. 

7. In March 1951, the plaintiff presented to the Cleveland 
Ordnance District its claim for increased costs in the sum 
of $1,077,720. This claim consisted of $10,938 for camel- 
back materials under contract No. 6488 for which deliveries 
were completed in January 1951, and represents plaintiff’s 
actual costs over its bid prices; the increased costs for tires 
and tubes delivered from July 1950 through February 1951, 
over and above its June 1950 costs, in the sum of $363,183, 
and the sum of $703,599, representing the excess costs of 
the remaining tires and tubes to be delivered, computed 
upon the excess of costs in February 1951, over the June 
1950 costs for similar types and sizes, 

After review of the claim the Cleveland Ordnance Dis- 
trict recommended that increases totalling $1,075,407.25 be 
allowed. 

8. The procedure for handling the contractors’ claims in- 
cluded a preliminary hearing by the Cleveland District. 
Board of Awards. This Board consisted of full-time em- 
ployees with the longest service and the highest status in the 
Cleveland office. If a claim, approved by the Board of 
Awards, was in excess of $100,000, it would automatically go 
to a Board of Review. The Board of Review of the Ord- 
nance Office in Cleveland was composed of independent 
business men from the Cleveland area. They were appointed 
by the Deputy District Chief of the Cleveland Ordnance 
District. They were called in to hear cases and were paid 
for their time on a per diem basis. Their functions were 
to review cases of major importance and to make recom- 
mendations to the Cleveland Ordnance District contracting 
officer. The contracting officer had the right to make recom- 
mendations contrary to these recommendations, but he did 
not have the right to make recommendations in any case 
involving more than $100,000 without first having the recom- 
mendation of the Board of Review. The Board was without 
authority to make any final decisions. 
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Accompanied by the concurring recommendation of the 
Board of Review, the recommendation of the contracting 
officer for relief in the amount of $1,075,407.25 was forwarded 
from the Cleveland Ordnance District through the Detroit 
Headquarters to Washington, D. C. where it was assigned to 
the Claim Section, Department of Ordnance. Representa- 
tives of the plaintiff had conversations with the personnel 
assigned to the case in the Ordnance Department, and were 
told by them that it was the policy of the Army not to grant 
relief in cases like Cooper’s unless, first, the complainant was 
an essential producer of military supplies, and, second, that 
it was on the verge of bankruptcy. A hearing before the 
Army Ordnance Board, on the Cooper claim, was held No- 
vember 20, 1951. Subsequently, plaintiff’s president was 
informed that plaintiff’s claim had been rejected. From that 
decision an appeal was taken to the Office of the Under Secre- 
tary of the Army, resulting in a second hearing given by the 
Army Ordnance Board, which was likewise adverse to the 
plaintiff. Then discussions were held on an informal basis 
with Mr. Clyde Duval, Special Assistant to the Under Secre- 
tary of the Army and, through his efforts, the matter was 
taken before the Army Contract Adjustment Board where 
a hearing was held April 14, 1952. Its decision was also 
adverse to plaintiff. The decision of the Army Contract 
Adjustment Board, to some extent, was based upon a finding 
that plaintiff was not on the verge of bankruptcy and, in part 
upon consideration of the testimony of Mr. Brewer, that 
plaintiff's claim was not the result of a net loss, when all 
Government business was considered, because in reality he 
had made some profit. The adverse decision was also based 
in part upon the view that granting relief would not facili- 
tate the Korean effort. The Board also referred to the pos- 
sibility of criticism from the Congress and a. possible 
“epidemic effect” with respect to other potential claimants if 
this claim should be allowed. 

9. During the hearing before the Army Contract Adjust- 
ment Board, Office of the Under Secretary of the Army, 
the President of the Board made several statements includ- 
ing the following: 


There is something else we have got to figure; if we 
create a precedent here, it may be government 
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more than $255,000.00 or $500,000.00 because there may 
be a lot of other people in your shape that hear that the 
dam is broken * * *, If we were to make the financial 
finding as to financial instability, but give you a lot 
more money, this competitor of yours may have all the 
Congressmen on our necks, saying he could have done 
it for that amount of money. 

Before the application for relief by way of contract amend- 
ments was disapproved, a check was made by the Army to 
determine whether there were other potential claims which 
would be filed if plaintiff should be granted relief. No for- 
mal report showing the result of this investigation was put in 
evidence. 

The recommendations for relief through the amendment of 
contracts made by the Cleveland Ordnance District and con- 
curred in by the Detroit Arsenal appear to have been based 
primarily on the precarious financial condition of the plain- 
tiff brought about by the increase in cost of rubber and rubber 
products which occurred subsequent to June 25, 1950, and the 
essentiality of plaintiff’s company with respect to supporting 
the military requirements of the defendant during the Korean 
hostilities. Although the so-called “big four” of the rubber 
industry submitted bids for the supplies called for in the 
contracts involved in this action, such bids were so high 
that they were not awarded any contracts. The independent 
group of rubber manufacturers, which includes the plaintiff, 
usually submitted bids which were lower than those made by 
the four large concerns. Plaintiff’s bids on the seven con- 
tracts on which claim is made aggregated some $400,000 
less than the next lowest bids which were also made by a 
small company. The definition of a “small” business in the 
rubber industry is applied to those who have 1,000. employees 
or less. 

10. Plaintiff was not the only contractor who had entered 
into fixed-price contracts at approximately the time the Ko- 
rean War started. During the period 1950-1952 there were 
a few other claims similar to Cooper’s except as to the 
amounts involved, in the Detroit and Cleveland districts. 
The Cooper request for relief was, however, the first to be 
received after the amendment of the First War Powers Act 
and involved a much larger amount. Armstrong Rubber 
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Company filed a claim for $13,469.50 and another in the 
amount of $8,993.81. The B. F. Goodrich Company filed a 
claim in the amount of $23,517.78. In neither of these con- 
tracts was there an escalator clause. The Armstrong Rubber 
Company claims and the B. F. Goodrich Company claim 
were denied by the Board of Contract Adjustment. The 
Armstrong contracts were executed in November 1950 and 
the Goodrich contract was executed in December 1950. 

The Mohawk Rubber Company also claimed it suffered a 
loss and actually prepared a claim which was never filed. 
The contract of this manufacturer was executed in December 
1950 and contained an escalator clause. 

11. The plaintiff now claims $1,811,333.38 computed upon 
deliveries and performance costs thereof from July 1, 1950 
to May 31, 1952. Final deliveries upon the seven contracts 
tabulated in finding 3 hereof were completed about the mid- 
dle of May 1952. 

The plaintiff’s net receipts on contract billings for this 
period, after excluding excise taxes, were $5,700,469.70. Its 
total costs were $6,760,623.42, consisting of $6,464,148.98 man- 
ufacturing costs and $296,474.44 general administration and 
shipping expense, resulting in losses upon such deliveries of 
$1,060,153.72, which is claimed for recovery. 

The plaintiff also claims a profit of $751,179.58, represent- 
ing approximately 11 percent on its costs, or 10 percent of 
what is claims the billings should have been. 

12. The principal items of cost that contributed to plain- 
tiff’s losses which it seeks to recover were increases in the 
cost of natural and synthetic rubber. Substantial increased 
costs were paid for direct labor, tire fabrics and certain of 
the chemicals which were required in the processing of 
rubber. 

Wage increases were negotiated with the United Rubber 
Workers Union and approved throughout the rubber in- 
dustry, and similar increases were granted to supervisory 
personnel. On September 18, 1950, union workers were 
granted an increase of five cents an hour. On November 
6, 1950, an additional wage increase of six cents was agreed 
upon, together with broadened insurance coverage amount- 
ing to one and one-half cents additional. On September 17, 
1951, an increase of twelve cents an hour was agreed upon 
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which required the approval of the Wage Stabilization 
Board. It was approved in March 1952, but became retro- 
actively effective. 

The total cost of increased labor is not separately deter- 
minable from the evidence submitted. 


Rayon 


13. After the outbreak of the Korean hostilities, plaintiff 
found that rayon could not be obtained in quantities sufficient 
to take care of its military commitments. Cooper Tire & 
Rubber Company’s biggest rayon supplier was the American 
Viscose Corporation. Mr. Brewer went to the New York 
general office of that corporation and called upon the vice- 
president in charge of sales and explained the situation to 
him. The request for additional rayon was refused because 
it was the view of officials of the corporation that the Gov- 
ernment should indicate which companies should supply 
scarce rayon and in what amount. The vice-president of 
American Viscose stated that if his company were to be se- 
lected to furnish rayon for military production, it would im- 
pair their relations with civilian customers and they would 
suffer damage. Subsequently, plaintiff appealed to Army 
Ordnance for help on July 7, 1950. The Army Ordnance, 
Cleveland District, attempted to help plaintiff satisfy its 
rayon requirements and made calls to various rayon sup- 
pliers. There are a total of five rayon suppliers in the United 
States and all were called. None of them wanted to under- 
take to supply rayon to plaintiff, for fear such arrangement 
would adversely affect their relationship with their regular 
customers. Plaintiff was then referred by Mr. Friedlander, 
president of the Dayton Rubber Company, to an official of the 
Department of Commerce, who assisted him in obtaining 
the needed material from the rayon suppliers. 

14, Plaintiff had rayon converted into rayon cord to be 
used in its tires by the Dearing Milliken Company, which 
charges for the yarn unless it is supplied by the purchaser 
and makes an additional charge for the conversion into rayon 
cord. Rayon conversion prices have traditionally been af- 
fected by supply and demand factors, and price fluctuations 
in the industry are not unusual. In January 1950 the market 
was generally depressed in that the supply exceeded demand. 
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The demand increased in the spring of 1950, and the price 
charged by Dearing Milliken Company for the converted 
yarn was increased in July 1950, from 54 cents a pound for 
the yarn and 1014 cents for the conversion to 57 cents for 
the yarn and 12 cents for the conversion. In September 
1950, the yarn price was increased to 62 cents a pound and 
13 cents for conversion, and in December 1950, the con- 
version price was again increased to 15 cents a pound. The 
total increased cost of tire fabrics is not separately deter- 
minable from the evidence. | 


Synthetic Rubber 


15. Prior to June 25, 1950, a numher of synthetic rubber 
plants in the United States were idle. Under the Rubber 
Act of 1948, the Reconstruction Finance Corporation pro- 
duced only such quantities of rubber as were ordered by 
manufacturers. After certain synthetic plants had been in a 
stand-by status, a considerable delay was encountered in 
again getting these plants into operation. In order to over- 
come the uneconomical operaticn of the alcohol plants, an 
increase in the price of synthetic rubber was considered to be 
necessary. Higher raw material costs also contributed to 
the increase of synthetic rubber prices. 

16. Synthetic rubber was purchased by the plaintiff from 
the Reconstruction Finance Corporation, Office of Rubber 
Reserve. Prior to December 7, 1950, the price for the grade 
of synthetic rubber used by plaintiff was 1814 cents a pound. 
By memorandum of December 6, 1950, to all rubber manu- 
facturers, the RFC served notice that increases on the various 
types of synthetic rubber would become effective on all 
deliveries after 12:01 a. m., December 7, 1950. The increase 
en the grade of rubber used by plaintiff was from 1814 
cents to 2414 cents a pound, and became effective upon all 
deliveries thereafter, regardless of when orders had been 
placed. By a similar memorandum August 24, 1951, the 
RFC notified rubber manufacturers of further increases in 
synthetic rubber prices, effective with permits for September 
1951 deliveries. The increase applicable to the grade of 
synthetic rubber used by the plaintiff was from 241% cents 
to 26 cents a pound. 
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Effective January 1, 1951, the RFC allowed manufac- 
turers 30 days for payment on approved credit not exceeding 
$50,000 of purchases. All purchases on permits in excess 
of this sum, or when approved credit was for a lesser amount, 
required cash payment with prepaid freight before ship- 
ment would be made from the distribution warehouse. 

By applying the price increases of synthetic rubber to 
the quantities required for tires, tubes and camelback manu- 
factured and delivered after December 6, 1950, under the 
contracts listed in finding 3 hereof, the total increase thereof 
would be approximately $213,182.51. This increase of cost 
is reflected in the loss reported in finding 23 herein. 


Natural Rubber 


17. Prior to June 25, 1950, the Rubber Branch of the Pur- 
chase Division of the Emergency Procurement Service of the 
General Services Administration, consistent with the direc- 
tives received from the Munitions Board, purchased natural 
rubber to complete United States stockpile objectives. The 
tonnages purchased during 1947, 1948, and 1949, and the first 
quarter of 1950, were substantially the same in each year. 
In the second quarter of 1950 the price of natural rubber be- 
gan to increase substantially over the prices which prevailed 
during 1949 and the first quarter of 1950. In the second quar- 
ter of 1950, General Services Administration purchased on 
a reduced tonnage basis. In those instances when the price of 
natural rubber reached a point which the Rubber Branch con- 
sidered unreasonable, GSA dropped out of the market for a 
few days each month. When the price increased to more 
than 25 cents a pound, GSA bought only a token purchase of 
90 tons a day. 

18. During the first half of 1950, the overall purpose be- 
hind the rubber buying policy of the General Services Ad- 
ministration was to meet the terms of the directive from the 
Munitions Board with respect to the purchase of natural 
rubber for stockpile purposes, and yet at the same time to 
hold the price in line and retard the tendency of rubber prices 
to increase. The reason for the increased costs, which oc- 
curred in the first half of 1950, was the lack of natural rubber 
on the world market. Manufacturers’ inventories were low in 
comparison with the amount of rubber that was being con- 
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sumed monthly. Buying by both the General Services Ad- 
ministration and private companies, domestic and foreign, 
contributed to the increased price. 

19. Within six weeks following the Korean outbreak the 
spot market price of natural rubber had increased from 
about 28 cents a pound to about 64 cents a pound. In July 
1950, the Government stockpile objective was doubled, but 
GSA purchased only small tonnages of natural rubber dur- 
ing that month. In August 1950, a Presidential directive 
limited the consumption of natural rubber by the industry 
so that stockpiling purchases could be increased. This 
directive authorized the National Production Authority 
(NPA) of the Department of Commerce to impose controls 
upon the industry which, according to the base period used, 
limited the monthly quantities of rubber that manufacturers 
were permitted to consume, and GSA went into the market 
to acquire the balance of rubber available to the United 
States in the world market. 

Commencing in August 1950, GSA progressively increased 
its purchases for the stockpile, and bought substantia] quan- 
tities during August, September, and October 1950. GSA 
purchased not only rubber available for immediate delivery, 
but also future contracts for deliveries in three months, six 
months or nine months ahead, depending upon the discounts 
that prevailed. By November 1950, the New York spot price 
for natural rubber had reached 91 centsa pound. The GSA 
avoided the market entirely during November and made only 
small purchases during December 1950. However, GSA 
purchases of natural rubber during the latter half of 1950 
were approximately double the quantities purchased during 
the first half. 

Individua] companies would complain to NPA that they 
were losing industry business and that the base period allo- 
cation method imposed a hardship upon them and that they 
required additional quantities of natural rubber to fulfill 
their defense contracts.. If, during the course of his base 
period, a manufacturer had used the maximum possible 
quantities of synthetic rubber and only limited quantities of 
natural rubber, he would be permitted to consume monthly 
only very small quantities of natural rubber under the base 
period formula. Since he could not get all the synthetic 
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rubber he needed, he went to NPA and requested an adjust- 
ment of his base period so it would be possible to purchase 
natural rubber to the extent of the amount of synthetic 
rubber which the Government was unable to supply. 

NPA granted a number of such appeals. During the 
months of September, October, and November of 1950, manu- 
facturers were allowed to consume increased quantities of 
natural rubber in excess of that normally permitted by the 
controls which had been previously established. This in- 
creased consumption had a tendency to increase the price of 
natural rubber, as did the buying of natural rubber by other 
countries. Both China and Japan took large quantities of 
natural rubber from the world market. 


Activities of GSA Subsequent to December 29, 1950. 


20. On December 29, 1950, GSA became the exclusive im- 
porter and seller of crude natural rubber in the United 
States. The purpose of this was to avoid competitive bid- 
ding on the world market between consumers of rubber. 
All outstanding contracts for future deliveries were hon- 
ored by GSA at that time. The contracts between manu- 
facturers and dealers were registered with GSA and deliv- 
eries were permitted at the contract price irrespective of the 
length of time the contract had to run. Contracts between 
individual dealers were honored for a period of three months, 
permitting them a reasonable time to balance their books 
and to liquidate outstanding contracts, and the rubber sec- 
tion of the New York Commodity Exchange was closed 
March 31, 1951. 

On March 2, 1951, GSA notified all rubber manufacturers 
that sales of natural rubber by it would require cash pay- 
ment upon the receipt of the invoice. 

In the month of January 1951, in order to obtain the re- 
quirements of natural rubber at the least possible cost to the 
taxpayers, GSA became the residual buyer of rubber, refus- 
ing to purchase at prices in excess of buying prices, which it 
set below the market prices. During some periods in Janu- 
ary, February, and March, and in about the first twenty days 
of April 1951, GSA did practically no business in rubber. 
Throughout this period the supplies of natural rubber were 
building up in the Far East. Finally, in 1951, during the 
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last few days of April, and for the first ten days of May, the 
price of rubber began to drop when owners of rubber in the 
Far East offered the rubber for sale to GSA. During the 
course of a 20-day period GSA bought a tremendous quantity 
of natural rubber. Then the market price leveled off and 
GSA announced a residual price of roughly about 2 cents a 
pound under the price at which rubber was then being 
offered in Singapore. Once again GSA did not buy until 
such time as stocks again became plentiful in the Far East, 
and when rubber was offered to GSA at the prices it would 
pay, GSA again purchased a substantial quantity and contin- 
ued that policy, thereby substantially reducing the price of 
crude natural rubber. About March 1952, GSA announced 
that it had attained security in rubber and would permit a 
free market effective the first day of July 1952. The GSA 
policy in the purchase of natural rubber was directed so as 
to avoid either profits or losses in its operations. It published 
selling prices monthly which were maintained for the entire 
month. The selling price was established by taking total 
cost to the Government for physical inventory plus forward 
commitments, and adding administrative surcharge. At the 
end of a current month, GSA would receive a financial state- 
ment from its fiscal department reflecting total costs of physi- 
cal inventory and obligations. It then made computations 
and established selling prices for each grade of rubber, con- 
sistent with the differentials which had been historically 
applied between the various grades of rubber. Great care 
had to be exercised to avoid unrealistic prices for any one 
grade of rubber, because such prices would have created 
demands for that grade in excess of the supply which might 
have been available. GSA’s gross business under the pro- 
gram was $1,765,000,000, on which was realized, as of 1955, 
a profit of $7,000,000. 

The GSA selling price to domestic consumers of rubber was 
fixed as low as possible so as to permit the operation to break 
even. All buyers from GSA were treated on an identical 
basis. The net effect of this program was to reduce the price 
of rubber from 71 cents per pounds for No. 1 Rib-smoked 
Sheets, f. o. b. New York, about December 29, 1950, to about 
32 cents per pound, on July 1, 1952. If GSA had not oc- 
cupied this position there appears to be little doubt that 
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competition for the existing supply of rubber would have 
forced the prices’ considerably higher than those paid to 
GSA. 

21. Natural rubber is not normally purchased on a month- 
to-month basis, but is contracted for deliveries in three, six, 
nine, twelve or even eighteen months, upon estimated require- 
ments. The longer contract period depended upon the view 
of the market by the dealer, and his ability to obtain firm com- 
mitments at the source of supply. The maximum time that 
normally prevailed on forward commitments was twelve 
months. Contracts for future delivery usually cost less than 
purchases for immediate delivery. 

Prior to the outbreak of the Korean hostilities the plain- 
tiff had purchased substantial quantities of natural rubber 
on a forward basis to meet its production requirements. Some 
commitments were made in May and June of 1950, in antici- 
pation of the awards of its Government contracts and some 
purchases were made for delivery six months in advance. 
Prior to July 1950, the plaintiff had purchased approximately 
90 percent of its scheduled requirements for the remainder 
of 1950, except for two large contracts for which awards 
were received after the Korean outbreak, and which 
amounted to approximately $5,700,000. 

Because of difficulty in obtaining rayon tire fabric plain- 
tiff fell behind in scheduled deliveries provided in its con- 
tracts and, by the end of 1950, the production under these 
contracts was only approximately 25 percent completed. 

22. The plaintiff’s records are not kept in such a manner 
that it would be possible to determine whether purchases for 
forward delivery were intended for or allocated to specific 
civilian or military contracts, although the current invoices 
for deliveries would indicate the original date of purchase. 
Plaintiff’s average cost per pound of natural rubber was 
determined monthly from invoices for deliveries during each 
month that production was performed on the contracts tabu- 
lated in finding 3 herein. By applying this unit cost per 
pound to the natural rubber required in the production 
performed during the same month, as compared with the 
prevailing spot prices for natural rubber at the time the 
plaintiff prepared its bids on the several contracts, the in- 
crease in cost of natural rubber for the performance of these 
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contracts amounted to $349,731.11. This increase of cost is 
reflected in the total loss reported in finding 23 herein. 

There was an irregularly rising price in natural rubber 
during the period from the earliest bid until July 1950. By 
applying the New York spot price differential between the 
dates of the respective bids and the dates the respective 
awards were received and acknowledged by the plaintiff, the 
net increase in natural rubber required in the production of 
these contracts would be $6,891.88. 

23. The plaintiff made substantial deliveries on some of the 
contracts listed in finding 3 during the period April to June 
1950. In considering the net loss on these contracts, the net 
receipts on billings and the applicable costs are properly 
determinable for the entire delivery period. The defend- 
ant’s accountants performed a complete audit of plaintiff’s 
records for the three-year period 1950, 1951 and 1952, during 
which deliveries were made. 

Certain general expenses and nonoperating expenses were 
excluded from costs allocated to Government contracts, but 
were allocated wholly to plaintiff’s civilian production. 
Approximately $312,272.35 of these expenses were so allo- 
cated for 1950. They consisted of $25,000 for advertising, 
$83,348.95 for bonuses to executives and officials, $8,369 for 
collection expenses, $101,955.69 cash discounts, $77,701.51 for 
interest expense and bond discount, also provisions for bad 
debts, donations and other minor items inapplicable to gov- 
ernment production costs. Similar allocations were made 
for 1951 and 1952. The interest and bond discount expense 
amounted to $87,623.22 for 1951 and $121,376.12 for 1952. 

The plaintiff’s net billings on the seven contracts for which 
claim is made were $5,843,816.15 for the delivery period from 
April 1950 through May 1952. By eliminating all of the 
expense items in the above classifications the plaintiff’s loss 
on these contracts was $959,751.11. 

During the same period the plaintiff made civilian deliv- 
eries of $26,548,915.94, on which it realized a profit of $2,516,- 
760.74, representing 9.48 percent of net sales. By applying 
this percentage to the deliveries of $5,843,816.15, plaintiffs 
profit would be $553,993.77, or the sum of $1,513,744.88 in 
excess of the actual loss sustained ($959,751.11 plus 
$553,993.77). 
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24. The plaintiff contests the exclusion from its perform- 
ance costs on Government contracts of the allocable interest 
and discount expense and bonuses paid to its officials. 

In 1950, the plaintiff had Government contracts of ap- 
proximately $6,000,000 and commitments on civilian business 
of about the same amount. Its working capital was less 
than $1,000,000. The normal turnover of its working capital 
could not possibly meet these commitments. It was required 
to borrow substantial sums for additional working capital. 

In order to secure credit plaintiff had to assign the con- 
tracts in litigation and also had to pledge its accounts receiv- 
able, and W. B. Brewer, plaintiff’s president, personally 
guaranteed one of the large accounts. Plaintiff is still 
unable to purchase needed modern equipment which would 
make it possible to effect substantial savings in manufactur- 
ing tires, and has recently lost some business because of that 
situation. Its financial situation was critical throughout the 
period of performance on these contracts. 

Plaintiff realized excellent profits on its civilian business 
during 1950. By continuing substantial civilian produc- 
tion and spreading its government contract deliveries over a 
greater period the plaintiff was able to minimize its contract 
losses and avoided an overall net loss, which would have 
injured or even terminated its ability to obtain credit. 

25. The salary of Mr. Brewer, President of the plaintiff’s 
Company, is twenty-five thousand dollars ($25,000.00) per 
annum. Mr. Frost, the treasurer, receives twelve thousand 
and five hundred dollars ($12,500.00) per annum. These 
salaries and these of other top officials of the company are 
lower than those of other companies in the industry which 
are of the same financial group. The average salary for the 
president of such companies is fifty-two thousand four hun- 
dred dollars ($52,400.00) per annum and the average salary 
of the treasurer is twenty-seven thousand seven hundred dol- 
lars ($27,700.00). 

The proportionate amount of interest and discount ex- 
pense and bonuses paid to plaintiff’s officials which would 
be allocable to the seven contracts, on the basis of net bill- 
ings, amounts to approximately $64,000. This would repre- 
sent an additional loss on these contracts over and above 
the loss of $959,751.11 reported in finding 23. 
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26. The plaintiff had been doing business with the Army 
through the Cleveland Ordnance District for some time prior 
to entering into the contracts on which suit was brought, but 
never before had been awarded such a large proportion of 
the tires and tubes on which it had submitted bids. During 
the same period the Cleveland Ordnance District awarded 
contracts to other manufacturers having a total value of 
$5,476 951.40, with award dates from March 24 to June 
93, 1950, substantially all of which were awarded to small 
manufacturers. During the period from June 30 to Novem- 
ber 17, 1950, twenty additional contracts were awarded by 
the Detroit Ordnance District having a total contract value 
of $4,323,797.90, but no additional awards were made to 
plaintiff during this period. None of these contracts con- 
tained an escalator clause providing for a price adjustment. 

Thereafter substantially all of the contracts for tires and 
tubes contained the escalator clause providing for adjust- 
ments from time to time as costs of production were increased 
or decreased. In general the effect of the escalator clause 
was to provide payments not in excess of the prices listed in 
the Federal Supply Schedule applicable on the dates of de- 
livery specified in the contracts. By applying the listed 
prices in the Federal Supply Schedule to the deliveries re- 
quired under the seven contracts reported in finding 3 herein, 
the cost to the Government would have been approximately 
$3,800,009 greater than the actual payments to plaintiff for 
such deliveries. 

27. During 1950, the plaintiff made deliveries of $1,394,604 
on contracts with the Government other than the seven in 
suit on which it sustained a loss of $39,557.55, including one 
contract received April 7, 1950, for $99,760 upon which de- 
liveries were completed by June 14, 1950. 

In 1951, the plaintiff again submitted bids for Govern- 
ment work and during that year, commencing on February 
19, it received awards for seven additional contracts having a 
value of $4,980,550.17. During 1952, the plaintiff was 
awarded twenty additional contracts having an aggregate 
value of $12,625,953.60. All of these later contracts con- 
tained the escalator clause. Substantial deliveries were made 
upon these contracts concurrently with the deliveries being 
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made under the seven contracts upon which this suit was 
brought. 

In the determination of an equitable adjustment for the 
losses sustained by plaintiff in the performance of the seven 
contracts reported in finding 3 herein, consideration also is 
given to other Government contracts on which production 
and deliveries were made during the same years, as well as 
civilian production for these years. A summary follows for 
the three-year period 1950 through 1952: 


Net sales Profit or (Loss) on sales 
January 1950 through December 1952 
































Amounts Percent Amounts Percent 

Geen Bua een. ca dd.. $31, 786, 405. 41 68.19 | $2, 512, 130.03 7. 903 
Government contracts: we: ae 

Feven sued unpon................. 5, 843, 816. 15 12. 54 (—959, 751. 11)|(—16, 423) 

oS ” Re ae eee oe 8, 984, 788. 25 19. 27 1, 024, 114. 52 11.398 

,  Sios Re Ukker ar tee eee 14, 828, 604. 40 31.81 64, 363. 41 0. 043 
Government and civilian contract 
BEY OE PIU occ ccnucensemccs- 46, 615, 009. 81 100. 00 2, 576, 493. 44 5. 53 


The three-year period covers the entire cycle of rising 
prices and the return to approximate normal, as measured 
by the prices of natural rubber, but other materials followed 
a similar trend. During 1950, the plaintiff realized a profit 
ratio of 11.478 percent on its civilian sales due in part to the 
use of materials purchased in advance of the rising prices. 
In 1951, it realized a-profit of 9.96 percent on its civilian 
sales under a high, but more stable, market. During the full 
year of 1952, when a free market was reestablished for nat- 
ural rubber and other materials followed the downward 
trend, the plaintiff realized a profit on its civilian sales of 
only 1.583 percent, but during the last half of 1952 a small 
loss was sustained. 

By applying the net profit ratio of 7.903 percent earned 
on its civilian business upon its total Government business 
for the three-year period, the plaintiff would have realized 
a net profit of $1,171,904.61 (7.903% of $14,828,604.40). 
Since the plaintiff realized a net profit of only $64,363.41 
upon its total Government business for the three-year period, 
the difference ‘of $1,107,541.20 represents the net sum re- 
quired to equalize compensation to plaintiff on its total 
Government business with its civilian business. 
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The accounting upon which the foregoing determination 
is made allocated all interest and discount expense and 
bonuses paid officials to civilian business. By allocating a 
proper proportion of these costs to Government business, 
the net profit thereon would have been substantially elimi- 
nated and the profit on civilian business would be increased. 
by approximately $64,000. (Finding 25.) 

28. The plaintiff contends that consideration of other Gov- 
ernment contracts should be limited to the period of per- 
formance for the seven contracts upon which suit was 
brought, and for which deliveries were completed about the 
middle of May 1952. In considerating all of the plaintiff’s 
business for the period of April 1950, through May 1952, 
the net loss on its performance on all Government contracts 
during this period is the sum of $511,218.43, as reflected in 
the following summary : 



































Net sales Profit or (Loss) on sales 
April 1950 through May 1952 na 
Amounts Percent Amounts Percent 
Civilian business....................-. $26, 548, 915. 94 73.07 | $2,516, 760. 74 9. 48 
Government contracts: ee et: 
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Other contracts.................. 3, 944, 083. 39 10. 85 448, 532. 68 11.37 
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BOGE Fe WING hee cow c de ntwennn 36, 336, 815. 48 100. 00 2, 005, 542. 31 5. 52 


By applying the profit ratio of 9.48 percent earned on its 
civilian business upon its total Government business for the 
performance period of the seven contracts, the plaintiff 
would have realized a net profit of $927,892.88 (9.48% of 
$9,787,899.54). Since the plaintiff sustained a loss on all of 
its Government business during this period, the difference 
of $1,439,111.31 ($511,218.43 plus $927,892.88) would repre- 
sent the sum required to equalize its Government business 
with its civilian business for this period. 
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McRAY VESTAL 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7945] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7945) for the relief of MeRay Vestal, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 5, strike out the figures and insert ‘‘$1,000”. 

At the end of bill strike out the period and insert: 


: Provided, That no part of the amount appropriated in this 
Act shall be paid or delivered to or received by any agent or 
attorney on account of services rendered in connection with 
this claim, and the same shall be unlawful, any contract to 
the contrary notwithstanding. Any person violating the 
provisions of this Act shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined in any sum not 
exceeding $1,000. 


The purpose of the proposed legislation is to pay the sum of $1,000 
to McRay Vestal, of Ferriday, La., in full settlement of all claims 
cannes the United States. Such sum represents compensation, and 
all expenses sustained by him as a result of mistaken identity and 
false imprisonment. 

Letters from Judge Joe Ingraham of the southern district of Texas 
and United States Attorney Malcolm R. Wilkey addressed to Hon. 
Otto E. Passman, House of Representatives, gives the history of the 
proposed legislation and states that in their opinion McRay Vestal 
should be compensated for his imprisonment and expenses incident to 
the arrest. 

Your committee, after careful consideration, is of the opinion that 
this was a gross miscarriage of justice and notwithstanding the ad- 
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verse report from the Department of Justice, and recommend favor- 
able consideration of the bill in a reduced amount of $1,000. The 
letters from the United States judge and the United States attorney 
are as follows: 
Unitep States District Court, 
SoutHeRN District or Texas, 
Houston, Tex., January 24, 1957. 


Re United States v. C. M. Vestal, Cr. No. 12321, Houston division. 


Hon. Orro Ernest PassMan, 
House of Representatives, 
Washington, D. C. 

Dear Sir: I am taking the liberty of writing to you concerning one 
of your constituents, Mr. McRay Vestal, General Delivery, Ferriday, 
La. Mr. Vestal was tried before me yesterday afternoon for two 
alleged violations of section 322 (g), title 49, United States Code 
(Interstate Commerce Act). The trial developed that the prosecution 
of Mr. Vestal was a case of mistaken identity. In my opinion an 
injustice has been done him, and I am taking this occasion to supply 
you with the facts known to me as you may consider that a bill for 

is relief is in order. 

Mr. Vestal is a farmer and has at times in the past worked as a 
truckdriver. He is a married man, with four children and states that 
a fifth is expected any day. It is obvious that in his economic con- 
dition he could ill afford the expense and loss of time which resulted 
from his prosecution. 

The offenses charged are misdemeanors. A criminal information 
was originally filed in this district September 21, 1954, against C. M. | 
Vestal, charging the defendant with offenses committed on July 27, 
1953, and July 31, 1953, while employed as a truckdriver for Parkhill 
Truck Co. MecRay Vestal was arrested in Louisiana, was taken 
before a United States commissioner at Monroe, La., where he was 
fingerprinted and made bond for appearance before this court. 

Although ‘the original information was in the name of C. M. Vestal, 
~ _— made at Monroe was signed by your constituent, McRay 

estal. 

Later, an amended criminal information was filed in this court on 
December 2, 1954, naming the defendant as MacCray C. Vestal. | 

The case was set for arraignment April 6, 1956, at 9:30 a. m. and | 
McRay Vestal, your constituent, was notified by letter to appear. 
He states that the letter of notification was received by him at 
Ferriday, La., at noon on April 6, 1956. Because of this apparent 
default, he was notified to again go to Monroe, La., and make another 
bond, which he did. 

The case was again set for arraignment in Houston May 11, 1956, 
and your constituent, McRay Vestal, was notified and appeared. 
Being without counsel, Judge Allen B. Hannay, of this district, ap- 
pemiee Mr. Charles Heidingsfelder, Jr., an attorney of the Houston 

ar, to defend him. 
i His case, and other cases, were set for trial before me the week of 
Monday, January 21, 1957. McRay Vestal left his home in Ferriday 
La., on Sunday, January 20, 1957, traveled to Houston by bus, an 
appeared in court. Monday morning. 
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The case was reached and tried Wednesday afternoon, January 23, 
1957. The trial developed that the prosecution of your constituent 
McRay Vestal, was a case of mistaken identity and that the real 
offender was one C. M. Vestal, who was originally charged. As stated 
above, the offenses are alleged to have been committed July 27 and 
July 31, 1953. McRay Vestal did not commence working for Parkhill 
Truck Co. until August 3, 1953. The signatures appearing on the 
truck driver’s trip logs filed by C. M. Vestal bear no resemblance to 
the signature of your constituent, McRay Vestal. 

When the matter of mistaken identity became apparent, Mr. C. E. 
Thornall, the examiner for the Bureau of Motor Ciriere Interstate 
Commerce Commission, left the courtroom and soon returned with 
information satisfying him that your constituent, McRay Vestal, was 
the victim of mistaken identity. Since the case had been on the 
docket upon Mr: Thornall’s complaint since September 21, 1954, and 
since the confusion in names had been forcibly brought to their at- 
tention to the extent that they filed an amended criminal information 
on December 2, 1954, it strikes me that the examiner, Mr. Thornall, 
was a little late in coming in with the information that it was a case of 
mistaken identity. 

Your constituent, McRay Vestal, brings to me the impression that 
he is an carnest and sensitive man, and | am convinced that he could 
ill afford, not only the anxiety and embarrassment caused him, but the 
loss of time and expense required by his unwarranted trips to Monroe 
and Houston. 

I further wish to advise that this letter is written on my own 
initiative and that so far as I know, McRay Vestal has had no thoughts 
of initiating any relief for the injustice caused him by these proceedings. 

I am enclosing a photostatic copy of the docket sheet, from which 
you will observe that the case was originally docketed in the name of 
C. M. Vestal and that a pen line was drawn through the initials 
“©, M.” and “MacRay C.” written in ink above it. 

Yours very truly, 
Jor INGRAHAM, 





Houston, Tex., July 15, 1957. 
In re MacRay C. Vestal. 


Hon. Orro E. Passman, 
United States House of Representatives, 
House O fice Building, Washington, D. C. 

Dear ConcressMAN PassmMAN: The Honorable Joe Ingraham, 
United States district judge, called at my office on Friday, July 12, 
in regard to the compensation due MacRay Vestal, as specified in 
your bill, H. R. 7945. Judge Ingraham indicated that he had talked 
with you about the matter, and that you had been advised by the 
Department of Justice they were awaiting word from this office. 

The Department of Justice did write us about this matter, and 
by — of July 9, 1957, we advised the Criminal Division of all 

etails. 

It is indeed regrettable that this mistake in the administration of 
justice occurred. We believe that the matter would never have 
reached the trial stage had this office been informed by the defense 
attorney that there was to be claim of mistaken identity. Such 
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notice was received by this office for the first time during the coiirse 
of the trial. This, of course, was the fault of Vestal’s attorney and 
not of MacRay C. Vestal. This office concurs that componsation in 
some amount is certainly due Mr. Vestal. 
Yours respectfully, 
Matcotm R. Wiixey, United States Attorney. 





Unitep States DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy ATTORNEY GENERAL, 
Washington, D. C., August 12, 1987. 
Hon, Emanvet CEuuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 7945) 
for the relief of McRay Vestal. 

The bill would provide for the payment of the sum of $2,500 to 
McRay Vestal, of Ferriday, La., in settlement of his claim against 
the United States for damages sustained by him as a result of his 
alleged wrongful arrest and prosecution on certain criminal charges. 

Examination of the file in this case discloses that one C. M. Vestal 
was charged with falsification of certain records in the prosecution of 
Parkhill Truck Co. and 15 truckdrivers employed by it. The charge 
against defendant alleged falsification of his driver’s logs in two counts 
for the dates of July 27 and July 31, 1953. The information was 
filed in the United States District Court for the Southern District of 
Texas, Houston division, on September 21, 1954. Efforts by the 
marshal’s office in several localities to locate C. M. Vestal were un- 
successful. Finally, however, the authorities located McRay C. 
Vestal, claimant in this bill, on December 14, 1954, and brought him 
before the United States commissioner in Monroe, La., where he 
posted bond for his appearance for trial. After several postpone- 
ments the case came on for trial in January 1957, in Houston, Tex., 
and upon evidence that it was a case of mistaken identity, claimant 
was found not guilty. Subsequent investigation revealed that on or 
about August 1, 1953, C. M. Vestal, the original defendant, left the 
employ of Parkhill Trucking Co. and that about the same time & 
“McRay C.” Vestal, claimant in this bill, was employed by the 
company. 

In view of these circumstances, it appears that there were reasonable 

ounds, at the time, to believe that McRay Vestal, claimant in this 

ill, was the C. M. Vestal who committed the alleged violations. 
There is no evidence that any Federal officer acted maliciously. 

The Congress has made provision for compensating persons un- 
justly convicted of an offense against the United States and imprisoned 
(28 U.S. C. 1495 and 2513). Such benefits, however, have not been 
extended to persons, like claimant in this bill, who have not been 
convicted and imprisoned. 

The unfortunate circumstance of the similarity of names which led 
to the wrongful arrest and prosecution of this claimant are regrettable 
but, in considering the claim on its merits, it is difficult to distinguish 
it, in its essential aspects, from any other case in which ao person 
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undergoes criminal prosecution but is ultimately acquitted. Enact- 
ment of legislation to compensate the claimant in this instance would 
accord to him preferential treatment not granted to others in similar 
circumstances. 

Accordingly, the Department of Justice is unable to recommend 
enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely, 
Wituram P. Rocesrs, 
Deputy Attorney General. 


O 
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Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 8497] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8497) for the relief of Robert J. Roncker, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 5, strike the words “in excess of 10 per centum thereof”, 


PURPOSE 


The purpose of the proposed legislation is to pay Robert J. Roncker 
of Cincinnati, Ohio, $55.13 in full settlement of his claims against the 
United States for reimbursement for the transportation cost for his 
wife and certain household articles from Fort Lauderdale, Fla., to 
Cincinnati, Ohio, in 1945 when Robert J. Roncker was on active duty 
in the United States Navy. 


STATEMENT 


The amount stated in H. R. 8497 is the amount which Mr. Roncker 
_ for the transportation of his wife and household goods from Fort 

uderdale, Fla., to Cincinnati, Ohio, in 1945. As is noted in the 
report of the Department of the Navy to this committee on the bill, 
Robert J. Roncker, as a radioman second class, was entitled to trans- 
ee of dependents and household goods at Government expensé 
rom his last duty station to his home of record, Cincinnati, Ohio. 
Mr. Roncker made this change of station incident to orders issued in 
December of 1945 when he was discharged from the naval service. 

The evidence before this committee establishes that in January and 
February of 1946 Mr. Roncker made several visits to an office of the 
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Navy in Cincinnati. . He filed a claim for his travel expenses at that, 
time, and left his records relating to his service in the Navy with a 
petty officer to whom he had been referred. - When he later inquired 
concerning his claim the persons in that office could find no trace of 
his claim or of his personal records relating to his service. The loss 
of his substantiating documents caused Mr. Roncker to delay filing 
a second claim because he felt he could not establish that he had 
made the payments for which he asked reimbursement. 

As is noted in the Navy report, Mr. Roncker submitted a claim in 
April of 1957 for these expenses. This claim was sent to the General 
Accounting Office for settlement. ~The-General Accounting Office 
returned the claim to Mr, Roncker with the advice that it was barred 
by the limitation of time contained in the act of October 9, 1940 
(31 U. S. C. sees. 71a, 237). Those statutory provisions set forth 
a 10-year period for such claims. “That report also states that Mr. 
Roncker’s claim would have been payable had it been filed in time 
and had it been in the proper form. 

The committee has carefully considered this matter. In view of 
the fact that Mr. Roncker attempted to file his claim within the 
statutory period, and in view of the further observation in the Navy 
report that the claim would have)been payable had it been received 
within the statutory period, this committee recommends that the bill 
be favorably considered. 

DeEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., August 27, 1957, 
Hon. EmMAnvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuatrman: Reference is made to your letter of July 
9, 1957, to the Secretary of the Navy requesting comments of this 
Department as to H. R. 8497, a bill for the relief of Robert J. Roncker. 

This bill would authorize and direct the Secretary of the Treasury 
to pay Robert J. Roncker of Cincinnati, Ohio, the sum of $55.13. 
The payment of such sum would be in full settlement of his claim for 
reimbursement of the costs of transportation for his wife and certain 
household effects from Fort Lauderdale, Fla., to Cincinnati, Ohio, 
during 1945 when Robert J. Roncker was on active duty in the 
United States Navy. 

A review of pertinent records of this Department shows that 
Robert J. Roncker, 9483751, former radioman second class, United 
States Naval Reserve, was entitled to transportation of dependents 
and household effects at Government expense from Fort Lauderdale, 
Fla., the location of his last permanent-duty station, to Cincinnati, 
Ohio, his home of record. This change of station. was incident to 
orders issued in December 1945, which effected Roncker’s discharge 
from the naval service. 

A claim for the amount which subject bill would authorize was sub- 
mitted by Mr. Roncker in April 1957. Due to the age of the claim, 
the Navy regional accounts office sent the claim to the General 
Accounting ce for settlement. The General Accounting Office 
has informally advised the Navy that the claim was returned to 
Roncker with the advice that it was barred by the limitation of time, 
prescribed by the act of October 9, 1940 (31 vu. S. C. secs. 71a, 237). 
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The General Accounting Office states that a copy of DD Form 766 
submitted by Mr. Roncker and bearing his signature, shows on the 
printed form that no previous claim had been submitted. 

The claim for transportation expenses could have been submitted 
at any time after December 18, 1945, the effective date of the change 
of station orders, and prior to December 18, 1955, the date on which 
the statute of limitation for filing a claim against the Government 
expired. However, the claim was not submitted until approximately 
April 3, 1957, a period in excess of 11 years after his right to reimburse- 
ment for transportation expenses accrued, and a period in excess of 1 
year after the claim was barred by the above-mentioned statute of 
imitation. 

The Department of the Navy is unaware of the reason Mr. Roncker 
made his own arrangements for shipment of his household effects 
instead of having them sent by or through a Government shipping 
office. Notwithstanding this departure from normal procedure, 
Roncker’s claim would have been payable had it been in due form and 
timely filed. 

Inasmuch as Robert J. Roncker did not submit a valid claim within 
the statutory time which Congress has provided, the Department of 
the Navy recommends against enactment of subject bill. Further- 
more, enactment of this measure would be discriminatory against 
other persons who have failed to file claims within the limitation of 
time prescribed by Congress. No reason is perceived why Mr. 
Roncker is entitled to the preferential treatment which H. R. 8497 
would accord. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to the Congress. 

Sincerely yours, 
E. C. StepHan, 
Rear Admiral, U. S. Navy, Chief of Legislative Liaison 
(For the Secretary of the Navy). 


O 
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May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
{To accompany H. R. 9222} 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9222) for the relief of Dr. Edgar Scott, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

The purpose of the proposed legislation is to pay the sum of $3,335.75 
to Dr. Edgar Scott, of Birmin rea Ala., for medical and surgical 
treatment and hospital care an medication afforded by him to An- 
thony P. Contorno, private, United States Army, during the period 
from November 11, 1953, to February 8, 1954 (both dates inclusive). 

Report dated April 3, 1958, to the chairman from the Department 
of the Army gives in detail the history of this proposed legislation 
and recommends the enactment of the bill. The author of the bill 
states that inasmuch as certain attorneys have performed valuable 
service in connection with this claim your committee has included the 
10-percent provision. The report for the Army is as follows: 


DEPARTMENT OF THB ARMY, 
Washington, D. C., April 3, 1958. 
Hon. Emanvet C&.ieEr, 
hairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Caairman: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H. R. 9222, 85th Congress, a bill for the relief of 
Dr. Edgar Scott. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 

ay, out of any money in the Treasury not otherwise appropriated, to 

r. Edgar Scott, Birmingham, Ala., the sum of $3,335.75. The 
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payment of such sum shall be in full settlement of all claims of the 
said, Dr. Edgar Scott against the United States for medical ,and 
surgical treatment and hospital care and medication afforded. by him 
to-Anthony P.-Contorno, private, United-States.Army..(Army-serial 
No. 53199918), during the period from November 11, 1953, to 
February 8, 1954 (both dates inclusive).”’ 

The Department of the Army has no objection to this bill. 

Records of the Department of the Army show that Anthony Peter 
Contorno was born on January 20, 1933, at Bessemer, Ala. He was 
inducted into the Army on June 16, 1953, in the grade of private and 
assigned service number US53199918. On November 6, 1953, 
Private Contorno, who was then_assigned as a trainee to Company B 
of the 200th Infantry Regiment, Camp Atterbury, Ind., was granted 
t0 ‘days’ leave pending his release from assignment to that unit on 
November 16, 1953. His leave address ‘is shown as 1536 Eighth Ave- 
nue, West Birmingham, Ala. 

On the night of November 10, 1953, Private Contorno, in the 
company of his wife.and mother-in-law, went to the Scott Clinic- 
Hospital in Birmingham for consultation, examination, and treatment. 
Private Contorno advised Dr. Edgar Scott that he was in the Army 
and on leave from Camp Atterbury; that he was suffering intense and 
constant pain in and around his rectum, and at the base of his spine, 
rectal bleeding, and fever; that the onset of his present illness was 4 
or 5 days prior to commencement of his leave, but that he did 
not report it to the Army for fear that the leave would be canceled; 
that he had previously suffered similar, though less severe, symptoms 
and about a month earlier had been hospitalized at Camp Atterbury 
and later discharged without having achieved complete relief; and 
that although a Veterans’ Administration hospital was located only 
2 blocks away from the Scott Clinic-Hospital and an Army hospital 
was 60 miles away, he felt that it was absolutely necessary to consult 
a civilian specialist in colo-rectal disease. On the basis of his exami- 
nation, Dr. Scott advised Private Contorno and his family that he 
was suffering from an acute, complex, pathological condition which 
required extensive surgery and prolonged hospitalization and post- 
operative care. 

Dr. Scott advised Private Contorno that he could not and would 
not perform the required services without prior authorization from 
Contorno’s commanding officer. The following is Dr. Scott’s account 
of what happened: 

“At the insistent request of Private Contorno and his family, 
* * * was: 

(1) Contacted, via long distance telephone (Bell Tele- 
phone Co. verification available on request) at Camp 
Atterbury, Ind., 

(2) Notified, informed, and apprised completely with 
regard to the case under consideration—in full accordance 
with the foregoing and above-mentioned facts, circum- 
stances, findings, probabilities, and recommendations. 

“* * * with full and particular knowledge of the situation 
in its various aspects, did then and there, orally by long distance 
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telephone, instruct and authorize me, at Army responsibility and 
expense, as follows: 

**(1) Render whatever medical services were indicated to 
relieve acute pain and suffering, 

“(2) Perform whatever—any and all—surgical operations 
necessitated and required to alleviate and rectify, com- 
pletely, the pathological condition, 

““(3) Provide whatever supportive treatment and pre- 
postoperative care in order, 

“(4) Perform whatever laboratory examinations indi- 
cated, 

“‘(5) Hospitalize Private Contorno and ‘keep him there 
until he is well’, 

““(6) Contact the local Veterans’ Administration Hospital 
for the issuance/procurance of instructions and travel orders 
wienever, in my opinion, Private Contorno was ‘well’ and 
able to be returned to active duty with the Army, 

“(7) Written authorization confirming the aforesaid verbal 
directives and authorization (issued via long distance tele- 
phone) would be forwarded as promptly as possible.”’ 

Private Contorno’s statement of events substantiates Dr. Scott’s 
statement, and is as follows: 
. “In reply to your letter of June 16 with reference to statement 
in favor of the Scott Clinic, Birmingham, Ala. 

“T wish to make the following statements: At the time that I 
got sick I was on a furlough from the United States Army, and 
while home I was having high fever, and was taken to the Scott 
Clinic Hospital for examination. During the examination Dr. 
Scott informed me that an operation was necessary, and should 
be done immediately. I in turn told him to call my company 
commander, who at that time was * * * and advise him of the 
situation. Dr. Scott called my company officer and in turn 
informed me that my commanding officer had given him per- 
mission to proceed with the operation, knowingly that I was in 
a private hospital and not in a veterans hospital. The Red Cross 
was also notified of this situation. 

I do not feel that it is my responsibility to pay the statement of 
the Scott Clinic, Birmingham, Ala., as my commanding officer 
authorized Dr. Scott to proceed with the operation.” 

However, Contorno’s commanding officer stated the following in a 
letter dated June 24, 1955: 


“1. I, * * * Captain, Infantry, was commanding officer 
of Company B, 200th Infantry Division, Camp Atterbury, 
Ind., terminating December 10, 1953. 

“3. T do not recall Pvt Anthony P. Contorno, US53199918, 
being a member of my command. Due to the lapse of 
2% years since this incident it is entirely possible for this 
man to have been a member of my command. 

“3. I do not recall having a telephone conversation with 
Dr. Edgar Scott of Birmingham, Ala., pertaining to medical 
care of Private Contorno. I could not have given Dr. Scott 
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justification for medical treatment being a company com- 
mander. 

“4. I further state to the best of my knowledge and belief 
no one in my organization gave such permission, I must 
assume that this medical care to Private Contorno was an 
arrangement made between Dr. Scott and Private Contorno, 


without justification from Company B, 200th Infantry 
Division.” 


Official Army records for Company B, 200th Infantry Regiment, 
contain an entry, dated November 16, 1953 (the date on which 
Private Contorno’s leave terminated), that Contorno was assigned 
to that unit, but not present and was listed as sick at the Scott 
Hospital, Birmingham, Ala., per orders from that station, dated 
November 12, 1953. This indicates that beyond any doubt, some- 
one in Contorno’s company was notified prior to November 12, 1953, 
that Contorno was sick in the Scott Clinic Hospital. 

Dr. Scott then proceeded with successive stages of an “overall 
surgical procedure” to correct Contorno’s condition. This involved 
four operations on November 11 and 25, 1953, December 9, 1953, 
and February 3, 1954, continuous “post-interoperative care,” labora- 
tory and neurologic examinations, and other specialized hospital 
services. 

Dr. Scott had previously notified the American Red Cross of 
Private Contorno’s condition, and in December 1953, inquiries from 
Camp Atterbury were received through the local Red Cross chapter, 
with regard to Contorno’s condition and progress. The desired 
information was furnished by Dr. Scott. Toward the end of January 
1954, Dr. Scott determined that Contorno’s condition had greatly 
improved and after the fourth stage of surgical procedure, he would be 
able to travel and return to Army control. Dr. Scott states that per 
the instructions received from Contorno’s commanding officer, he then 
contacted the local Veterans’ Administration hospital officer, with a 
view toward procuring travel orders for Contorno (the Veterans’ 
Administration hospital has no formal record of this). He was in 
turn referred to the adjutant of the Alabama Military District. Dr. 
Scott states that he was told to do whatever was medically indicated. 
After the fourth operation on February 3, 1954, the adjutant of the 
Alabama Military District was again contacted, and on February 
8, 1954, orders were cut ordering Private Contorno to proceed to 
Camp Atterbury on that date. He was then discharged from the 
Scott Clinic-Hospital and requested to procure written confirmation 
for the services rendered (which had been promised but was never 
sent), and information as to the procedure for submitting a statement 
of charges. 

The adjutant of the Alabama Military District made the following 
statement, dated March 9, 1955, relative to his conversation with 
Dr. Scott: 

“During the period of hospitalization of Pvt. Anthony P. Con- 
torno, US53199918, Company B, 200th Infantry Regiment, Camp 
Atterbury, Ind., at Scott’s Clinic, Birmingham, Ala., I was adju- 
tant, Alabama Military District. On or about January 25, 1954, 
Dr. Edgar Scott called my office, Alabama Military District, and 
stated that the mother and wife of Private Contorno had placed 
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him in his hospital for observation and treatment; that the soldier 
was on short leave and that leave had expired and requested in- 
formation as to whether or not that soldier could avail himself of 
his service. I, at that time, asked Dr. Scott if it was of an emerg- 
ency nature. "He replied in the negative. I then informed Dr. 
Scott that the family should take Private Contorno to the Vet- 
erans’ Administration hospital which was within two blocks of 
Dr. Seott’s clinic or take him to the Army hospital at Fort 
McClellan, Ala. I obtained full information from Dr. Scott as 
to full name, rank and serial number and unit of the soldier and 
notified organization of status of enlisted man. At that time, I 
verbally informed Dr. Scott that under the existing conditions, 
the Government could not be held liable for cost of hospitaliza- 
tion, due to the fact that the services of a Government hospital 
were available locally. 

“On or about February 1, Dr. Scott called me again and in- 
formed me that Private Contorno was ready to be released but 
that he desired to hold him an additional period of time in order 
to assure there would be no relapse. Upon release of the patient 
from Scott’s Clinic on February 8, 1954, his unit was notified of 
this release.” 

On January 31, 1955, a claim in the amount of $3,335.75 was 
submitted by the Scott Clinic-Hospital to the Surgeon General, 
Department of the Army. On February 18, 1957, this claim was 
forwarded by the Department of the Army to the General Accounting 
Office for settlement. The following excerpts from the decision of the 
Comptroller General of the United States (B—131438, dated May 22, 
1957) describe the processing of this claim and its final adjudication: 

“Further reference is made to your letter of April 2, 1957, 
regarding the claim of the Scott Clinic-Hospital, Birmingham, 
Ala., for $3,335.75 covermg the cost of medical and hospital 
services rendered Pvt. Anthony P. Contorno, Army serial No. 
US53199918, during the period from November 11, 1953, to 
February 8, 1954, while he was on authorized leave of absence 
from his station. 

“This claim was disallowed by our Claims Division settlement 
dated March 29, 1957, for the reason that adequate Government 
facilities were available for the care and treatment of Private 
Contorno and, consequently, there is no authority of law or 
regulation for allowance of the claim. On the basis that, prior 
to treating the enlisted man, a representative of the hospital 
secured specific authority from the enlisted man’s commanding 
officer for such treatment; that this authority subsequently was 
reaffirmed by the adjutant of the Alabama Military District; 
and that the claimant acted in good faith in rendering the medical 
services, you suggest that the Join may be for allowance. Also, 
you indicate that it is your understanding that the Department 
of the Army has recommended payment in full. 


* * * ™ * * * 


“The matter was referred to the Surgeon General of the Army 
and on the basis that no emergency was involved and Govern- 
ment medical facilities were avadlable, he disapproved the claim. 
Apparently, at your request, the case was reviewed by the Army 
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medical authorities and in view of the conflicting reports .as to 
the prior notification of this treatment and the fact that the 
personnel records of Private Contorno’s organization for No- 
vember 16, 1953, showed him as sick, Scott Clinic-Hospital, 
the Surgeon General suggested to the commanding general, 
Fifth Army, that he determine the feasibility of adjudicating the 
account in its entirety as payable from Army Medical Service 
funds. Headquarters, Fifth Army, however, forwarded the 
matter to our office for final adjudication with the remark that, 
‘Since lapse of time and conflicting evidence concerning authori- 
zation for the civilian treatment preclude certification * * * of 
the voucher by the Army officer allegedly responsible or cognizant 
of the facts at the time, administrative approval by this head- 
quarters is not feasible.’ 

“The act of August 1, 1953, making appropriations jor the 
Department of Defense for the fiscal year 1954, 67 Stat, 336, 
provides under Maintenance and Operations, Army (p. 338): 

““Kor expenses, not otherwise provided for * * * in- 
cluding * * * medical and dental care of personnel entitled 
thereto by law or regulation (including charges of private 
facilities for care of military personnel on duty or leave, 
except elective private treatment) * * *.’ (Italic supplied.) 

“Such provisions, and similar statutes, and the regulations 
issued pursuant thereto, require that members of the Army 
avail themselves of medical facilities provided by the Govern- 
ment when their use is at all possible. It seems undisputed that 
Government facilities were available to Private Contorno in this 
case. He elected, however, to use the civilian facilities because 
he was not satisfied with the treatment he previously had re- 
ceived in Government facilities. The facts disclose that there 
was no emergency in his case which would justify the initial use 
of the civilian facilities and there is conflicting evidence as to 
whether Private Contorno’s commanding officer directed the 
civilian facility to proceed with the treatment. In this respect, 
because of the express statutory and regulatory prohibition 
against elective civilian medical treatment, it would appear that a 
commanding officer could not legally authorize such treatment. 
On the basis of the record furnished us, we may not conclude that 
either the equities in favor of the claimant or the failure or re- 
fusal of the military authorities, if such be the case, to interfere 
with that treatment prior to its termination and remove him toa 
enereran ee facility, affords a sufficient basis for us to allow this 
claim.” 

In view of the Comptroller General’s decision, it is now settled that 





Dr. Scott’s claim has no legal basis. However, there is conflicting 
evidence in the case and no evidence that instructions were issued by 
the responsible Army authorities directing that Contorno be evacu- 
ated from the Scott Clinic-Hospital. Accordingly, the Department 
of the Army has no objection to this legislation, should Congress deter- 
mine that Dr. Scott is equitably entitled to private relief. 

The cost of this bill, if enacted, will be $3,335.75. 





























The Bureau of the Budget advises there is no objection to the sub- 


mission of this report. 














Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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Statement of professional, medical and hospital services rendered to Put. Anthony 
P. Contorno, US53199918, Company B 200th Infaniry Regiment, Camp Atterbury, 
Ind. while an in-patient ‘in the Scott Clinic- ospital, Birmingham, Ala., from 
Nov. 11, 1953, to Feb. 8, 1954 


Professional services . 00 
Hospital services: 
Nov. 11, 1953: 
Board and room , at $20 per diem 
Routine laboratory (blood and urine) ..-....-..-.--.------- 
Operating room 
Anesthesia (Caudal) 
Pre- and post-operative medications (seconal, scopolomine, 
dromoran, C & A) 
Thalamyd (3 tables at 25 cents each) 
Penicillin/streptomycin 
Pathologic tissue examination 
Supportive treatment: Liver extracti.m. Fe and LyoBCi. v_- 
Nov. 12, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
Penicillin/streptomycin 
Oe Bie cnr, nseesinsatinenetoemntaaicin A Sue. 
Nov. 13, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
Penic -illin/streptomy cin_- j 
SNPEAEHI ve treatment: Liver “extract i, m. 


c & ‘A capsule 
Noy. 14, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem___.......------ -2£é01- 22. 
Penicillin/streptomycin__.___.. 
Retention enema, glycerine and witch hazel. 
Nov. 1953: 
Goad and room, at $20 per diem. --- 22.2.2 22-2 2225-20 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
Penicillin, streptomy cin 
Noy. 16, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
Supportive treatment: Liver extract i. m. Fe and LyoBC i. v_ 
Nov. 17, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
Nov. 18, 1953: 
Board and room, at $20 per diem___.---------- sae en RN ls 
Medicated dressings, 4 at $1.50 each 
Supportive treatment: Liver extract i. m. Fe and LyoBC i. v_. 
Nov. 19, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Nov. 20, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Pupportive treatment; Liver extract i.m. Fe and LyoBC i. v. 
Nov. 21, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
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DR. EDGAR SCOTT 


Statement of professional, medical and hospital services rendered to Put. Anthony 
P. Contorno, US53199918, Company B 200th Infantry Regiment, Camp Atterbury, 
Ind. while an in-patient in the Scott Clinic-Hospital, Birmingham, Ala., from 
Nov. 11, 1958, to Feb. 8, 1954—Continued 


Hospital 
Nov 


services—Continued 


. 22, 1953: 


Board and room, at $20 per diem__..........-.------L----.- 
Medicated dressings, 4 at $1.50 eachu___...-..2 22-2 lel. 
Supportive treatment: Liver extract i.m. Fe and LyoBC i. v_ 


y, 23, 1953: 


Board and room, at $20 per diem___.......-..2-- 22-2 Lele. 
Medicated dressings, 4 at $1.50 each 


y. 24, 1953: 


Board and room, at $20 per diem___-_......-.-..---- ------ 
Medicated dressings, 3 at $1.50 each_____. ~~ LLL le 
Supportive treatment: Liver extract i. m. 


7, 25, 1953: 


Board and room, at $20 per diem___.......-...----.22 5 ou. 
Routine laboratory (blood and urine) 
Operating.reom 2. Os NG Se Reet: Dol eat! 
Aneothasia. (Caudal) oo 0.05. 0000. Cee ola PRU 
Pre- and post-operative medications: (Seconal, Scopolomine, 

NI Ie TI TI So ircceairvbtereniilivmenees ethan kvatin'e 
7 on... «un aimenadenmmconesncayattidatve 
Thalamyd, 3 tablets x 4 per diem 


y. 26, 1953: 


Board and room, at $20 per diem___.........--_--..------ 
Medicated dressings, 4 at $1.50 each 


Supportive treatment: Liver extract i.m. Fe i. v_..._-_-- J 
See NOE see BE ea pte Sedo oar ak 
y. 27, 1953: 

Board and room, at $20 per diem____.....--....----.---.- 
Medicated dressings, 4 at $1.50 each_.__.........._-_-- --- 
Ce OUD rer ren Lt Vb oe LG J. UGS LU DG SeY 
7. 28, 1953: 

Board and room, at $20 per diem___.....-.-..--..-.------ 
Medicated dressings, 4 at $1.50 each____.__-______._____ 
Supportive treatment: Liver extract i.m. Fe i. v....._---- 
y. 29, 1953: 

Board and room, at $20 per diem____._..._..-.._------_-- 
Medicated dressings, 4 at $1.50 eachi.._._-_.._._-_.___---- 
7. 30,.1953: 

Board and room, at $20 per diem... ...........-----sit lid 
Medicated dressings, 4 at $1.50 each..-_._._...--_-- _ Le 
Supportive treatment: Liver extract i.m. Fei. v___-_-__-- 
. 1, 1953: 

Board and room, at $20 per diem.____._.......-_-..------ 
Medicated dressings, 4 at $1.50 each_.____...--_----_ 
. 2, 1953: 

Board and room, at $20 per diem____..-.....222L-.--L-L LL 
Medicated dressings, 4 at $1.50 each.___..._..._._-- 2 __- 
Supportive treatment: Liver extract i.m. Fe i. v__-.-.-_.- 

3, 1953: 

Board and room, at $20 per diem-__-___--.-.------ PAIESULL 
Medicated dressings, 4 at $1.50 each____.___..-.__--__---- 
. 4, 1953: 

Board and room, at $20 per diem__--.--..---------------- 
Medicated dressings, 3 at $1.50 each___._..- 2-2-2 LL eee 
Supportive treatment: Liver extract i.m. Fei. v_.-.._---- 


. 5, 1953: 


Board and room, at $20 per diem____........------------- 
Medicated dressings, 3 at $1.50 each 


. 6, 1953: 


Board and room, at $20 per diem__.-.--..-2-..--.-------- 
Medicated dressings, 3. at $1.50 each_.......--222 2-22-22. 


$20. 
6. 

9. 
20. 
6. 


20. 


to 
SNS PS 


00 
00 


50 
00 


00 
00 
00 


75 
00 


. 00 
». OO 


4. 00 


25 


- = 


. 00 


00 


. 29 


20. 
6. 
4, 00 


20. 
». OO 


20. 
6. 
. 00 
20. 
6. 


20. 
». 00 
. 00 


00 
00 


00 


00 
00 


00 
00 


00 


. OO 
». 00 


. 00 
. 50 
. 00 


. 00 
. 50 


. 00 
. 50 





DR. EDGAR SCOTT 9 


Statement of professional, medical and hospital services rendered to Pvt. Anthony 
P. Contorno, US53199918, Company B 200th Infantry Regiment, Camp Alterbury, 
Ind. while an in-patient in the Scott Clinic-Hospital, Birmingham, Ala., from 
Nov. 11, 1953, to Feb. 8, 1954—Continued 


Hospital services—Continued 
Dec. 7, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Dec. 8, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Dec. 9, 1953: 
Board and room, at $20 per diem 
Routine laboratory (blood and urine) 
Operating room 
Anesthesia (caudal) 
Pre- and post-operative medications: (Seconal, Scopolomine, 
Dromoran, C & A) 
Rectocaine, 4 ampules 
Thalamyd, 3 tablets x 4 per diem 
Special laboratory (serology) 
Penicillin/streptomycin 
sc. 10, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem_____-_~- JO caaennmeammanll 
CG & ¢ capsule 
. 11, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
12, 1953: 
Board and room, at $20 per diem- 
Medicated dressings, 4 at $1.50 each ___- 
Thalamyd, 3 tables x 4 per diem 
. 13, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
. 14, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
. 15, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
16, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
ac. 17, 1953: 
Board and room, at $20 per diem______.-._- 
Medicated dressings, 4 at $1.50 each__- 
18, 1953: 
Board and room, at $2C per diem 
Medicated dressings, 4 at $1.50 each 
19, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
20, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
2c. 21, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Throat irrigations (medicated) 3 
Penicillin/streptomycin 





10 DR. EDGAR SCOTT 


Statement of professional, medical and hospital services rendered to Pvt. Anthony 
P. Contorno, US53199918, Company B 200th Infantry Regiment, Camp Atterbury, 
Ind. while an in-patient in the Scott Clinic-Hospital, Birmingham, Ala., from 
Nov. 11, 1953, to Feb. 8, 1954—Continued 


Hospital services—Continued 

Dec. 22, 1953: 
Board and room, at $20 per diem.............--..--.....-. 
Medicated dressings, 4 at $1.50 each 
Throat irrigations (medicated) 3 
Pencillin/streptomycin 

Dec. 23, 1953: 
Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Throat irrigations (medicated), 3 
Penicillin/streptomycin 

Dec. 24, 1953: 

Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
Throat irrigations (medicated), 3 

Dec. 25, 1953: 

Board and room, at $20 per diem 

Medicated dressings, 4 at $1.50 each 

Throat irrigations (medicated), 3 

26, 1953: 

Board and room, at $20 per diem 

Medicated dressings, 4 at $1.50 each.....-._........------- 
cucont irrigations (medicnted), o. .. we ner ene denned 

27, 1953: 

Board and room, at $20 per diem 

Medicated dressings, 4 at $1.50 each 

Throat irrigations (medicated), 3 

28, 1953: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 

29, 1953: 

Bourd and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 

. 30, 1953: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 

. dl, 1953: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 
. 1 1954: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each.._..._...-_---------- 

. 2. 1954: 

Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 

. 3, 1954: 

Board and room, at $20 per diem__..-...-.---- sinks idee aS 
Medicated dressings, 3 at $1.50 each 

4, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
. 5, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Routine laboratory (blood and urine) 
Operating room for spinal tap 

Pre- and post-operative medications: (Seconal, Dromoran, 

C & A) 

Anesthesia (local) 

Special laboratory (spinal fluid analyses) 
. 6, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
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Statement of professiona., medical and hospital services rendered to Pvt. Anthony 
P. Contorno, US53199918, Company B 200th cnfantry Regiment, Camp Alterbury, 
Ind. while an in-patient in the Scott Clinic-Hospital, Birmingham, Ala. , from 
Nov. 11, 1953, to Feb. 8, 1954—Continued 


Hospital services— Continued 


Jan. 


Jan. 


7, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Penicillin/streptomycin 

8, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
Penicillin/streptomycin 


. 9, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 
Penicillin/streptomycin 


. 10, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Magnesium sulphate 

Thalamyd, 3 tablets x 4 per diem 


. 11, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Thalamyd, 3 tablets x 4 per diem 


. 12, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Thalamyd 


. 13, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 14, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 15, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 16, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 17, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 18, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 19, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
20, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 21, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 22, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 


. 23, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
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Statement .of professional, medical and hospital services rendered to Pvt. Anthony 
P. Contorno, US53199918, Company B 200th cnfaniry Regiment, Camp Alierbury, 
Ind. while an in-patient in the Scott Clinic-Hospital, Birmingham, Ala., from 
Nov. 11, 1953, to Feb. 8, 1954—Continued 


Hospital services—Continued 


Jan. 


Jan. 


Jan. 


Jan. 


Jan. 


Jan. 


Jan. 


Jan. 


Feb. 


Feb. 


Feb. 


Feb. 


Feb. 


24, 1954: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 

25, 1954: 

Board and room, at $20 per diem__- 

Medicated dressings, 3 at $1.50 each 

26, 1954: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 

27, 1954: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 

28, 1954: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each 

29, 1954: 

Board and room, at $20 per diem__...-..-.---.---- sehen he 

Medicated dressings, 3 at $1.50 each 

30, 1954: 

Board and room, at $20 per diem___-.....-.----- axe dehGhtu oiled 

Medicated dressings, 3 at $1.50 each__...-.------ SP tuleatag tells <2 

31, 1954: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each__----- ak se asi aceenain aithl 

1, 1954: 

Board and room, at $20 per diem 

Medicated dressings, 3 at $1.50 each Raat eanai ae 

Special laboratory (stool culture, microscopic and cultured; 
blood culture, agglutination test) 


. 2, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 3 at $1.50 each 
Routine laboratory (blood and urine) .........-.---------- a 


. 3, 1954: 


Board and room, at $20 per diem 
Operating room 
Anesthesia (caudal) enenagees 
Pre- and post-operative medications; (Seconal, Scopolomine, 
Dromoran, C & A) 
SEPUSOGennn) S WENO. CSE ie Wn 3 nnn enn e ence enaage <® 


. 4, 1954: 


Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
C & A capsule 

5, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
6, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
7, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 4 at $1.50 each 
8, 1954: 

Board and room, at $20 per diem 
Medicated dressings, 2 at $1.50 each 
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[Exeerpts From Operative Records] 
Conrorno, Anruony P. (Private, Unirep States Army) 


NOVEMBER 111, 1953 
Operation 
(1) Incision and drainage of para-anal, pararectal (retrorectal- 
supralevator), pilonidal cyst-sinus abscesses, 
(2) Excision of pilonidal cyst-sinus, 
(3) Ano-rectoplasty: first stage (excision of fistulae-in-ano, 
para-anal, pararecial and pilonidal cyst-sinus.) 

The patient was placed in an inverted position, prepared and draped 
in a sterile manner. 

There was noted redness, swelling, induration, and fluctuation in 
the regions left postero-lateral and posterior to the anus—extending 
cephalad over the coccyx and embracing a pilonidal cyst-sinus whose 
one external opening (located in the midline at the tip of the coccyx) 
was exuding a minute amount of sero-purulent discharge. 

Digito-proctoscopic examination revealed: no evidence of malig- 
nancy; extensive and acute hemorrhoidal disease; definite ‘‘bulging’”’ 
of the postanal and retrorectal spaces; left postero-lateral/posterior 
inflamed/infected anal crypts—presumed to be “internal openings” 
of fistulous tracts. 

An elliptical incision was made over the post-ano-coccygeal region— 
in such manner as to include the external opening of the pilonidal 
cyst-sinus—and deepened sufficiently to evacuate the directly under- 
lying fluctuant tissue. With the left forefinger in the rectum as a 
guide, the right forefinger was inserted in the wound, loculi broken 
down, and the extent of the abscess cavities determined. The initia! 
incision was then enlarged over the post-ano-coccygeal area and ex- 
tended left postero-laterally. 

With finger and flexible probe, it was established that an unusual 
ramification of fistulous tracts existed. Originating (most assuredly 
than otherwise) in the inflamed/infected left postero-lateral posterior 
anal crypts, these channels communicated with the pilonidal cyst-sinus 
(an uncommon association), the para-anal and pararectal spaces— 
perpetrating, directly and/or indirectly, the inflammatory-suppurative 
processes at hand. 

With the left forefinger in the rectum as a guide, a closed, long, 
straight hemostat was inserted into the left postero-lateral aspect of 
the operative wound and advanced cephalad alongside the rectum 
into the supralevator space. The jaws of the hemostat were spread 
gently but sufficiently so as to obtain and establish complete evacua- 
tion and drainage of this cavity. 

The pilonidal cyst-sinus, down to and including the periosteum of 
the coccyx, was then excised in its entirety and the wound well 
saucerized, particularly in its left postero-lateral aspect. The offend- 
ing anal crypts and contiguous hemorrhoidal tissue was extirpated. 
All bleeding points were controlled by clamp and ligature. 
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Then, in order to predicate and procure the eradication of all 
fistulous tracts and, at the same time (most fundamentally so) assert 
the authority and secure the integrity of the ano-rectal outlet—in the 
maintenance and assurance of ano-rectal continence—it was found 
advisable and necessary to encompass, in degree, the ano-rectal muscle 
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ring with black silk setons in two separate places: (1) left postero- 
lateral—the seton marking the fistulous tract and containing the 
subcutaneous and superficial portions of the external sphincter 
muscle; (2) posteriorly, the seton identifying the fistulous tract and 
embracing the profundus portion of the external anal sphincter 
muscle, the encircling fibers of the puborectalis division of the levator 
ani muscle, the anococcygeal ligament, and the lower border of the 
internal sphincter ani muscle. 

With the left forefinger in the rectum as a guide, a cellophane- 
— gauze wick was inserted into the supra-levator space (to be 
withdrawn within 24-36 hours) along the afore-established pathway, 
to maintain adequate drainage through the pelvic diaphragm and 
ischio-anal fossae. The end of the wick was ee out through the 
operative wound in its left postero-lateral aspect, distant to the muscle 
bundle encompassed by the seton at this point. 

The operative wound was then packed with 1-inch iodoform gauze 
in such manner as to obliterate all dead space, prevent ‘‘bridging,” 
promote healing by secondary intention, provide and maintain 
adequate drainage. 

A dry sterile dressing, buttressed by cellucotton, was applied to the 
wound and the patient returned to his room in good condition. 


NOVEMBER 25, 1953 
Operation: ’ 
Ano-rectoplasty: Second stage fistulectomy 

The patient was placed in an inverted position, prepared and 

draped in a sterile manner. 
he iodoform gauze packing was removed and it was observed that 
the entire wound was granulating well without evidence of “bridging.” 

It was determined that the wound had healed sufficiently in its 
postero-lateral aspect that the ano-muscular ring (the subcutaneous 
and superficial portions of the external sphincter muscle particularly) 
contained by the seton placed here at time of initial surgery, safely 
could be severed. 

Accordingly, a grooved director was inserted in the path of this 
fistulous tract as marked by the seton, the seton was cut and with- 
drawn; the aforesaid muscle group bundle was incised in a direction 
at a right angle to the anal aperture. 

In its posterior aspect, the wound was not healed deeply to such 
extent at this time to allow further surgical intervention without 
extreme and undue risk of inviting ano-rectal incontinence. There- 
fore, the seton, as originally established here, was left in situ. 

For the same reason, it was considered surgically advisable to 
postpone the correction of the hemorrhoidal disease which was still 
present and impelling. 

The external. wound edges were beveled and freshened. The 
wound, itself, was packed with 1l-inch iodoform gauze, great care 
being taken to tuck this deeply in the posterior, and snugly in the left 
postero-lateral aspects of the ano-rectum. 

Post-operative care is to be exercised so as to secure healing from 
within out at the site of the left posterolateral muscle bundle incision. 

A dry sterile dressing, buttressed with. cellucotton, was applied and 
the patient returned to his room in good condition. 
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DECEMBER 9, 1953 
Operation 
Ano-rectoplasty: Third stage fistulectomy-hemorrhoidectomy 

The patient was placed in an inverted position; prepared and draped 
in a sterile manner. 

The gauze packing was removed from the operative wound... By 
digito-anoscopic examination, it was decided that the ano-musele ring 
contained. within the posteriorly positioned seton could be incised in 
its deeper aspects. 

In order to eradicate the internal ano-rectal pathology which was 
compelling, not only for its own sake but necessary for the assurance 
of complete para-anal/pararectal wound healing, a hemorrhoidectomy 
was performed in the usual manner. All bleeding points were con- 
trolled by clamp and ligature. 

Following this, a curved groove director was inserted into the 
rectum in the path of the posteriorly placed seton; the seton was cut 
and withdrawn; and the muscular ring deep to the subcutaneous por- 
tion of the external sphincter muscle was incised. A seton was placed 
around the subcutaneous muscle. 

In order to maintain a proper balance between deep and superficial 
wound healing, it was again necessary to saucerize the external wound 
edges by bevelling the skin edges and subcutaneous tissue. The ex- 
ternal wound bed was then packed lightly with 1-inch idoform gauze, 
care being taken not to place the gauze strip between the ano-muscle 
ring edges that had been severed. Drainage and proper wound healing 
from within and outward to the level of the newly placed seton is to 
be carefully nurtured and supervised by day to day post-operative 
care. 

A dry sterile dressing, supported with cellucotton, was applied and 
the patient returned to his room in good condition. 

January 5, 1954 
Lumbar spinal tap for diagnostic purposes. 

The patient was placed in the left lateral position, prepared and 
draped in asterile manner. 

At the level of the third lumbar vertebral interspace, a spinal needle 
was inserted, without difficulty, into the spinal sub-archnoid space 
and the stilette carefully withdrawn. 

The spinal fluid pressure was found to be within normal limits. 
Approximately 5-6 cc. of spinal fluid were collected in a sterile con- 
tainer for laboratory examination. 

The needle was withdrawn, a sterile dressing applied, and the patient 
returned to his room in good condition. 


FEBRUARY 8, 1954 
Operation 
Ano-rectoplasty: Fourth stage fistulectomy. 

The patient was placed in an inverted position, prepared and draped 
in a sterile manner. 

The gauze packing was removed from the external wound. Ano- 
scopic examination revealed complete healing internally throughout 
the ano-rectum excepting the tissue encompassed by the seton in the 
posterior commissure. 
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A curved groove director was inserted into the rectum in the path 
of the posteriorly placed seton. The seton was cut and withdrawn. 
The circumscribed bundle of tissue, particularly composed of the sub- 
cutaneous portion of the extended sphincter muscle, was incised at a 
right angle to the anal aperture. 

The skin edges of the external wound were beveled and freshened 
and the bed packed lightly with plain gauze, taking care to avoid 
placing the gauze stripping between the freshly incised muscle edges. 

A dry sterile dressing was applied and the patient returned to his 
room in good condition. O 
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MRS. MINNIE PERREIRA 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Lanz, from the Committee on the Judiciary submitted the 
following 


REPORT 


[To accompany H. R. 9258] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9258) for the relief of Mrs. Minnie Perrcira having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay Mrs. Minnie 
Perreira, 2117 Kaohu Strect, Wailuku, Maui, T. H., the sum of $500 
in full settlement of all claims against the United States as reimburse- 
ment for a bond posted for Socko Tsuchiyo Perreira in August of 1952. 


STATEMENT 


Mrs. Minnie Perreira deposited $500 with the surety on a departure 
bond furnished in connection with the adinission of Miss Socko 
Tsuchiyo who had arrived at Honolulu on August 23, 1952. Miss 
Tsuchiyo married Mrs. Perrcira’s son, Clarence J. Perreira, on Sep- 
=— 1, 1952. Mr. Clarence J. Perrcira is a citizen of the United 

tates. 

Mrs. Soeko Tsuchiyo Perreira applied for an extension of her stay, 
and she was granted an extension until July 23, 1953. A subsequent 
request for extension was denied and she was given until September 1, 
1953, to depart. On July 23, 1953, Mrs. Minnie Perreira requested 
the Maui Travel Center to secure space for her daughter-in-law, 
Mrs. Soeko Tsuchiyo Perreira, on the steamship President Cleveland 
leaving Honolulu on August 12, 1953, for Yokohama, Japan. The 
Maui Travel Center advised Mrs. Minnie Perrcira on July 24, 1953, 
that space could be secured on the steamship President Wilson leaving 
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Honolulu for Yokohama on September 5, 1953. On the basis of this 
information Mr. John V, Cockett, clerk of the second circuit, court, 
requested Mr. Paul Tudhope of the Immigration and Naturalization 

ervice that Mrs. Soeko Tsuchiya Perreira be permitted to leave for 
Yokohama, Japan, on Setember 5, 1953 rather than August 12, 1953, 
and that permission was granted. Accordingly, Mrs. Minnie Perreira 
requested cancellation of the space on the steamship President Cleve- 
land leaving on August 12, and asked that the space on the steamship 
President Wilson leaving on September 5 be confirmed. This was 
done, and a partial payment for the passage of Soeko Tsuchiya 
Perreira was made. 

On September 1, 1953, Soeko Tsuchiya Perreira became seriously 
ill. She was taken from her home on Central Avenue, Wailuku, on 
Maui, and rushed to Dr. R: J. McArthur. She was found to be 
pregnant and in a serious condition. The doctor advised her not to 
leave for Japan on the 5th-of September because of her condition. 
The same Mr. Cockett referred to above, advised Mr. Paul Tudhope 
of the Immigration and Naturalization Service of these circumstances, 
As is noted in the report of the Department of Justice to this com- 
mittee on the bill, a further delay in her departure was requested 
because of her physical condition and her doctor recommended that 
she not be compelled to travel until after, May 22, 1954. However, 
this request was not granted with the result that on October 23, 1953, 
the Immigration and Naturalization Service ordered the bond for- 
feited because of the failure to depart on or before September 1, 1953. 
On December 22. 1954, the surety paid the amount of the bond to the 
Government. Mrs. Soeko Tsuchtya Perreira departed voluntarily 
from the United States on July 20, 1954. On October 2, 1954 she 
was readmitted as a nonquota immigrant for permanent residence. 

The committee has carefully considered the circumstances of Mrs. 
Soeko Tsuchiya Perreira’s remaining beyond the time limited by the 
terms of her departure bond, and has concluded that this case merits 
legislative relief. The facts clearly show that arrangements had been 
made in good faith to leave on a ship on the 5th of September, and 
the immigration authorities were fully advised of these intentions. 
It is further established that the reason for Mrs. Soeko Tsuchiyo 
Perreira’s failure to department in accordance with those arrange- 
ments was that her health did not permit her to travel. When it 
was possible for her to travel, she departed voluntarily, The com- 
mittee has therefore determined to recommend that the bill be con- 
sidered favorably. 

The committee has, been informed that an attorney has rendered 
substantial services in connection with the claim. Accordingly, the 
bill. contains the customary attorney’s fee proviso. 


Unrrep States DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy AtrorNey GENERAL, 
Washington, D. C., October 22, 1957. 
Hon. Emanusgt CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
Dear Ma: Cuarrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H.R. 9258) 
for the relief of Mrs. Minnie Perreira. 
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The bill would provide for the payment of the sum of $500 to 
Mrs. Minnie Perreira of Wailuku, Maui, T. H., as reimbursement fo~ 
the loss sustained by her as a result of the forfeiture of a departure 
bond posted for Soeko Tsuchiya, now Soeko Tsuchiya Perreira. 

Claimant deposited $500 cash collateral with the surety on a 
departure bond furnished to secure the admission of Miss Tsuchiya, 
a native and citizen of Japan. Miss Tsuchiya subsequently married 
claimant’s son, Clarence Perreira. ‘The alien was granted an extension 
of her stay as a visitor to July 23, 1953. A further extension was 
denied and she was given until September 21, 1953, to depart. The 
alien failed to depart as required. A further delay in her departure 
was requested because of her physical condition and her doctor recom- 
mended that she not be compelled to travel until after May 22, 1954. 
No further extension of time in which to depart was authorized, how- 
ever, and on October 23, 1953, Immigration and Naturalization author- 
ities ordered the bond forfeited because of her failure to depart on or 
before September 1, 1953. The order was affirmed, demand for pay- 
ment of the bond was made and on December 22, 1954, the surety 
paid the amount of the bond to the Government. Mrs. Perreir. 
was permitted to depart voluntarily from the United States on July 20, 
1954, without an expulsion hearing. On October 2, 1954 she was 
readmitted at Honolulu in possession of a nonquota immigration 
visa authorizing her admission’ as a permanent resident. 

Careful consideration was given to the circumstances in this case 
prior to declaring the bond breached. No additional factors are 
presented which justify any change in the action taken. In view of 
the foregoing and as the bond in this case was properly declared 
breached as required by statute, the Department of Justice is unable 
to recommend enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wititram P. Rogers, 
Deputy Attorney General. 


0 
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J. HENRY ENNEN AND OTHERS 





Mar 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Lang, from the Committee the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 10416} 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 10416) for the relief of J. Henry Ennen and others, having 
considered the same, report favorably thereon with amendments and 
recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 3, strike out all after the enacting clause and insert in 

lieu thereof the following: 
That the Secretary of the Navy is hereby authorized to settle claims submitted 
to him by J. Henry Ennen, Suzanne Sennott, Don I. Mitchell, Ejnar Christian 
Halden, Arne Petersen, and Svend Arne Piil for the loss of personal property 
resulting from a fire which occurred at, and in the vicinity of, the bachelor officers’ 
quarters, United States Naval Station, Long Beach, California, on December 29, 
1956. That such claims shall be settled and paid in the same manner and under 
the general authority otherwise provided the Secretary of the Navy in sections 
2731 and 2732 of title 10, United States Code. 


Amend title so as to read: 
A bill for the relief of J. Henry Ennen and others, 


The Secretary of the Navy submitted to the chairman of the 
committee a report dated May 1, 1958, which gives in detail the his- 
tory of this proposed legislation and is opposed to the bill as introduced, 
and suggested it be amended to include other claimants and to be 
paid in the manner that military personnel had been paid as the result 
of this fire. Your committee has amended the bill to conform to 
that recommendation, and recommend favorable consideration of the 
bill as amended. ‘The report is as follows: 
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DeEPraRTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice or Leorsiative LiaIson, 
Washington, D. C., May 1, 1958. 
Hon. Emanuet CELier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C 

My Dear Mr. Cyarrman: Reference is made to your letter of 
February 4, 1958, to the Secretary of the Navy requesting comment 
on H. R. 10416, a bill for the relief of J. Henry Ennen. 

The purpose of H. R. 10416, as ‘stated in the bill, is to authorize 
payment of $1,124.25 to J. Henry Ennen in full settlement of all 
claims against the United States for the loss of personal property in- 
curred by J. Henry Ennen on December 28, 1956, when the bachelor 
officers’ quarters at the United States Naval Station, Long Beach, 
Calif., were destroyed by fire. 

Available information indicates. that at the time of the fire, Mr. 
Ennen, in connection with his employment with the special services 
department of the naval station, was permitted the use of quarters in 
the building which was destroyed by fire on December 29, 1956. It 
should be noted that the date of the fire, as stated in the bill, is in 
error, since the fire began at 3 a. m. on the 29th of December rather 
than the 28th of December. Official records indicate that after the 
fire was discovered it spread so rapidly that there was no opportunity 
to save any personal belongings. Although the fire was of unde- 
termined. origin, there is an absence of any indication of negligence on 
the part of the Navy or of naval personnel. 

The claims of military personnel who. also suffered financial losses 
in the fire are currently being settled under the authority of the act 
of July. 3, 1952, chapter 548 (66 Stat. 321). Similarly, the claims of 
civilian employees of the Armed Forces are also cognizable under 
this provision of law. However, it has been held that employees of 
nonappropriated-fund activities are not considered as employees of 
the-Armed Forces and, therefore, Mr. Ennen, having been employed 
by the special services department of the naval station, a nonappro- 
priated-fund activity, is not covered by the cited act. 

By virtue of this fact, Mr. Ennen is in the same position as at 
least five other persons w ho also lost. effects in this fire which cannot 
be compensated for under existing claims authority. Two employees 
of the American Red Cross and three Danish naval officers fall into 
this category and are identified as follows: 


Miss Suzanne Sennott, American Red Cross, U. S. Naval Station, 

Long Bedots, Calif2. (03 J12Ul 0080. J val. bolgls Jyoti & < $1, 659. 90 
Don: 1. Mitchell, care of Mr. and Mrs. Will G. Keek, 1022 2d St., 

PN SN a Ris, aa tet Be Be nc org am aisle deve vi 1, 887. 90 
Ens. Ejnar Christian Haldan, RDN, Lille Emmerske pr Toender, 

Denmark_-_-----~-- =o JU. 35. 50 
Lt. (E) Arne Petersen, RDN, ‘Koldiggade 30, Copenhagen @ Denmark. 53. 00 
Lt. Comdr. Svend Arne Piil, RDN, Bendavej 2, Copenhagen F, 

DORMOIE.. W6 ois 2 cnckes sculls nad ls tance andTb << Ciakaak 58, 50 


The Department of the Navy is opposed to the enactment of H. R. 
10416, since it would single out Mr. Ennen for payment of his loss 
and, in so doing, discriminate against these others who are equally 
deserving of consideration. The Department of the Navy would not 
oppose general legislation which would serve to afford relief to all 
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those who had sustained financial loss as a result of this fire, but whose 
claims are not subject to settlement under existing law. [If legislation 
of this nature is enacted, claims thereunder should be subjected to as 
strict an adjudication and audit as have been the claims of military 
personnel arising out of this fire. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H. R. 10416 to the Congress. 

Sincerely yours, 
R. Y. McE roy, 
Captain, United States Navy, 
Deputy Director, Legislative Liaison 
(For the Secretary of the Navy). 


O 


39018°—58 H. Rept., 85-2, vol. 7——-86 
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May 20, 1958.—Committed to the Committee,of, the Whole House and ordered 
to be printed. 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 10515] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 10515) for the relief of Harley D. Rucker, having considered 
th. same, report favorably thereon with an amendment and recom- 
mend that the bill do pass. 

The amendment is as follows: 

Page 1, line 9, after the word ‘Base,’ 
claim”. 


’ 


insert ‘“‘and that his said 


PURPOSE 


The purpose of the proposed legislation is to waive sections 15 
through 20 of the Federal Employees’ Compensation Act so as to allow 
Harley D. Rucker of St. Paris, Ohio, to file his claim for compensation 
and disability resulting from an injury alleged to have been sustained 
by him while employed at the Wright-Patterson Air Force Base on 
September 9, 1944; and to have that claim considered under that act. 


STATEMENT 


On September 9, 1944, Harley D. Rucker reported to medical au- 
thorities at the Wright-Patterson Air Force Base that he had suffered 
an injury to his neck. The Department of the Air Force has ad- 
vised this committee that its records show that Mr. Rucker reported 
st 1:40 p. m. on September 9, 1944, that he had been injured at 
1 p. m. The information furnished by that department indicates 
that Mr. Rucker did not miss any days immediately following the 
accident due to the injury. However he subsequently lost time and 
was advanced sick leave due to an acute arthritic condition, and an 
Air Force doctor, Dr. A. C. Andrews, stated in a letter to the Bureau 
of Employees’ Compensation dated August 23, 1956 that: “* * * it 
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is the opinion of our medical department that Mr, Rucker’s case should 
be-given due consideration and investigation as being a compensa- 
tory case, and that the arthritic condition present today appears to 
have arisen from the traumatic incident that occurred in 1944.” 
The facts as presented to this committee indicate that the initial 
diagnosis given Mr. Rucker on September 9, 1944, was to the effect 
that he had received a “hard bump,” and that it would not amount 
to munch. This advice had the effect of leading Mr. Rucker to think 
that his difficulty stemmed from some other’ dause. In fact he con- 
sulted a heart specialist, and made periodic visits in the years prior 
to 1956 to determine whether he had in fact developed heart trouble. 
Finally in April of 1956 he underwent a complete examination at the 
Yellow Springs Clini¢, Yellow Springs, Ohio. The results of that 
examination indicated that his difficulties probably had their origin 
in his 1944 injury. The following statement by Ernest Hoffman, 
M. D., of the Yellow Springs Clinic, was furnished to the committee 
to document this point: 
Yruitow Sprines Ciinic, 

Yellow Springs, Ohio, July 31, 1956. 
Re Harley Rucker. 
To Whom It May Concern: 

Dear Sirs: On April 13, 1956, the above patient was seen with 
the disabling complaint of an apparent neuritis stemming from the 
upper part of the spinal cord. Examination revealed arthritis of the 
cervical spine, apparently on the basis of an old neck injury. The 
only history of such an injury, was one incurred in 1944, while at work 
and it.is quite likely that this was the basis for his present disability. 

Sincerely, 
Ernest Horrman, M. D. 


This committee has concluded from the facts of this case that Mr. 
Rucker did not know of the consequences of the injury he suffered in 
1944 until after the time stated in the Employees’ Compensation Act 
for the filing of claims had expired. To apply the strict rules concern- 
ing that limitation period in this instance amounts to putting Mr. 
Rucker in a position of being barred for not filing when he would have 
had to diagnose his own disability. The fact is that he did inform 
the Air Force dispensary of his injury, but was apparently misled as 
to the source of his difficulty. On the basis of the facts of this case 
this committee has determined that Mr. Rucker’s case should be heard 
on its merits under the provisions. of the Employees’ Compensation 
Act. Accordingly the committee recommends that the bill, with the 
amendments recommended by the Air Force, be considered favorably. 

The report of the Department of the Air Force which makes no 
objection to the bill, and the report of the Department of Labor which 
does not favor the legislation unless the Congress should find extenu- 
ating circumstances, are as follows: 
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DEPARTMENT OF THE AiR Force, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 31, 1958. 
Hon. EmManvet CeEnuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrMan: Reference is made to your request for a 
report from the Department of the Air Force on H. R. 10515, 85th 
Congress, a bill for the relief of Harley D. Rucker, a civilian employee 
of the Department of the Air Force at Wright-Patterson Air Force 
Base, Ohio. 

The bill would waive sections 15 through 20, inclusive (5 U.S. C. 
765-770) of the Federal Employees Compensation Act, as amended, 
the restrictions of which preclude further administrative action on 
Mr. Rucker’s claim for compensation. 

In order to receive benefits of the Federal Employees’ Compensation 
Act, an employee must (a) file a notice of injury (form CA-1) within 
1 year of the date of the injury and (6) file a claim for compensation 
(form CA-4) within 5 years of the date of injury. 

Official personnel and medical records at Wright-Patterson Air 
Force Base indicate that Harley D, Rucker reported an injury in the 
form of a strained neck on September 9, 1944. The injury occurred 
at 1 p. m. and was reported by the employee at 1:40 p.m. However, 
forms CA-1 and CA-4 were not filed until 1956. 

On Aug. 20, 1956, a form CA-1 was filed to report the injury and 
on September 5, 1956, a form CA-4 was filed to claim compensation 
for the 1944 injury. Dr. A. C. Andrews, pbysician in charge of the 
Occupational Medical Branch of the 2750 USAF Hospital, Wright- 
Patterson Air Force Base, made these comments to the Bureau of 
Employees’ Compensation in a letter dated 23 August 1956: 

Mtr Rucker did not miss any days due to this injury immediately 
following the accident; however, a review of our medical 201 file 
indicates that as far back as 1948, 4 years following the injury, he 
had to lose time and be advanced sick leave due to acute arthritic 
condition. 

“From the most recent workup from the 201 file and history as it is 
shown in the 201 file, it is the opinion of our medical department that 
Mr. Rucker’s case should be given due consideration and investigation 
as being a compensatory case, and that the arthritic condition present 
today appears to have arisen from the traumatic incident that occurred 
in 1944.” 

In view of the foregoing the Department of the Air Force has no 
objection to enactment of H. R. 10515. 

It is noted that the text of H. R. 10515, as printed, is technically 
deficient. There is no subject for the verbal phrase “shall be acted 
upon,” in lines 9 and 10, page 1. It is recommended that the words 
“and that his said claim” be inserted immediately before the word 
“shall” in line 9, page 1. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Matcoum A. MacIntyre, 
Under Secretary. 
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DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 15, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear ConGressMAN CeEuuzErR: This is in further reply to your re- 
quest for the comments of this Department on H. R. 10515, a bill for 
the relief of Harley D. Rucker. 

The bill proposes to waive, in favor of Mr. Rucker, the time limita- 
tion provisions of sections 15 to 20 of the Federal Employees’ Com- 
pensation Act (39 Stat. 742, as amended). 

On September 10, 1956, the Bureau of Employees’ Compensation 
of the Department received a claim from Mr. Rucker for compensa- 
tion allegedly due to an injury sustained by him on September 9, 
1944, while he was performing his duties as a stock tracer at the 
Wright Patterson Air Force Base. Inquiry by the Bureau disclosed 
that the employee reported at the base dispensary on September 9, 
1944, for treatment of neck strain which allegedly occurred in the 
course of his employment. 

The medical record of the base dispensary shows that the em- 
ployee received one heat treatment for this injury on September 9, 
1944. He also received a similar treatment for a stiff neck on June 
5, 1947. 

The claim for disability compensation was not filed until 12 years 
after the date of the alleged injury. The maximum period for filing 
a claim is 5 years, and, therefore, this claim does not meet this statu- 
tory requirement. 

Unless the Congress should find extenuating circumstances which 
justify waiving the time limitations in this case, we would not favor 
enactment of a proposal which would single out from a group of per- 
sons similarly situated a particular person for preferential treatment. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
James T. O’Conne tt, Secretary of Labor. 


O 
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LUMBER CO. 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 12261) 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 12261) for the relief of Lucian Roach, doing business as the 
Riverside Lumber Co., having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 

An identical bill was favorably reported and passed the House in a 
previous Congress. 

The purpose of the proposed legislation is to pay the sum of $465.81 
to Lucian Roach, doing business as the Riverside Lumber Co., 
Savannah, Tenn., in full settlement of all claims of said Lucian Roach 
against the United States for refund of taxes erroneously paid by him 
under the Federal Unemployment Tax Act for the years 1942 and 1943. 


STATEMENT OF FACTS 


The Treasury Department is opposed to this legislation on the 
ounds that the statute of limitations has run. The report from the 
artment gives the history of the claim. 
‘After consideration, the committee is of the opinion that this com- 
pany should be reimbursed in the amount as set forth in the bill. 
The report of the Department, together with other pertinent evi- 
dence, is attached hereto and made a part of this report. 
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Treasury DEPARTMENT, 
Washington, December 5, 1951. 
Hon. Emanvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: Further reference is made to your letter, 
dated August 13, 1951, with which were enclosed copies of H. R. 5126 
(82d Cong., Ist sess.), entitled ‘‘A bill for the relief of Lucian Roach, 
doing biisiness asthe Riversile Lumber Company.’ You request a 
report of the facts in the case as disclosed by the files of this office and 
an expression of opinion as to the merits of the bill. 

H. R. 5126 provides, in part: 

“That the Secretary of the Treasury is authorized and directed to pay, 
out of any, money in the Treasury not otherwise appropriated, to 
Lucian Roach, doing business as the Riverside Lumber Company, 
Savannah, Tennessee, the sum of $465.81. The payment of such 
sum shall be in full settlement of all claims of the said Lucian Roach 
against the United States for refund of taxes erroneousip paid by him 
under the: Federal Unemployment Tax Act for the years 1942 and 
1043:.,7 17.77 

The files of the Bureau of Internal Revenue show that Lucian 
Roach filed timely returns, Form 940, under the Federal Unemploy- 
ment Tax Act for the calendar years 1942 and 1943. Tax in the 
amount of $337.45 was shown on the 1942 return, and tax in the 
amount of $405.05 was shown on the 1943 return. The amounts 
reported as tax on the returns were paid. No credit for contribu- 
tions to a State unemployment fund was claimed on either of the 
returns: On May 17, 1948, Lucian Roach, doing business as the 
Riverside Lumber Co., filed a claim for refund of $303.70, tax paid 
under the Federal Unemployment Tax Act for the year 1942, and a 
claim for refund of $364.55, tax paid under the Federal Unemployment 
Tax Act for the year 1943. The basis of the claim was that credit 
should be allowed against the Federal tax for contributions paid in 
1948 into the State of Tennessee unemployment fund for the years 
1942 and 1943. The tax reported on Mr. Roach’s 1942 return was 
paid in four quarterly installments in 1943. The Bureau of Internal 
Revenue advised Mr. Roach in a letter dated June 7, 1948, that refund 
of any of the tax paid by him for the year 1942 was barred by section 
3313 of the Internal Revenue Code. Such section prohibits a refund 
of tax after 4 years have elapsed since the time the tax was paid unless 
a claim therefor is filed before the expiration of such '4-year period. 
The tax assessed on the return filed by Mr. Roach under the Federal 
Unemployment Tax Act for the year 1943 was paid in four install- 
ments, such payments having been made on January 31, April 24, 
August 1, and November 1, 1944. Inasmuch as Mr. Roach’s claim 
for refund of the 1943 tax was filed on May 17, 1948, which was more 
than 4 years after the payments made on January 31 and April 24, 
1944, no portion of such payments could be refunded. Such claim was 
allowed in the amount of $202.45, the full amount to which the 
claimant was entitled under existing law. 

The Department takes the position that, the Congress having pre- 
scribed certain conditions under which a refund of tax may be made, 
a uniform application to all persons of such conditions should be main- 
tained and taxpayers should not be singled out for special treatment 
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as proposed in H. R. 5126. Moreover, the enactment of the bill 
would’ probably open the way to further requests for relief of this 
character, thus giving rise to administrative difficulties sought to be 
oe by the enactment of section 3313 of the Internal Revenue 
Code. 

For the foregoing reasons this Department is not in favor of the 
enactment of H: R: 5126. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

If further correspondence relative to this matter is necessary, please 
refer to [IR:EmT:RR. 

Very truly yours, 
Tuomas J. Lynca, 
Acting Secretary of the Treasury. 





Law Orrice or Joun J. CALDWEtLt, 
Savannah, Tenn., July 29, 1941. 
Congressman Tom Murray, 
House Office Building, Washington, D. C. 
Dear ConcressMAN Murray: I acknowledge and thank you very much for 
your letter of July 13, 1951, to John Caldwell re the amount due me from the 
ureau of Internal Revenue for the years 1942 and 1943. 











1942: 
TES WM. oop ot ence pac ct nade oe eee en $337. 45 
Cérreve ‘tae! 20 PSL Ue SUE Re ALL ae a as — 33. 74 
Bina me Se SII es sn allen inrntiees: Lad eae dh Rte nla nia eee ee $303. 71 
1943: 
Ten pele 2225 020 Sle iS es Beh, Eee $405. 05 
Corfest\ tag Ui00)) 20 sgondédurul Wi aAuLlele adlave — 40. 50 
Bia tate Te Tn oe bn secrets kre te Se ete th elec 364. 55 
Refunded! for 1948-2 eee. eo ee ee ee ~ 202. 45 
Wet mue meer. 320. ale ci anuisek.suedinankt deccaseaure 162. 10 
Total due for 1043 and 1948 luc. sun ota ode ce cn Coke ee 465. 81 


Thank you very much for any measure of attention your office can give this 
matter. 
Sincerely, 
Luctan Roacn 
(For Riverside Lumber Co., Savannah, Tenn.) 





TREASURY DEPARTMENT, 
INTERNAL REVENUE SBRVICE, 
Orrice or THE Co.tuecror, District or TENNESSEE, 
Nashwille 3, Tenn., April 14, 1948. 
In re Lucian Roach, Savannah, Tenn, 
Mr. Joun J. CALDWELL, 
Savannah, Tenn. 

Dear Mr. CaLtpwett: Receipt is acknowledged of your letter of 
April 6, in which you advise that your client, Mr. Lucian Roach, has 
made contributions into the State of Tennessee unemployment fund 
covering unemployment tax for the years 1942 through 1947. 
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This Office contacted Mr. John A. Travis of the Department of 
Employment Security, State of Tennessee, regarding the. payments 
into the fund’by Mr. Roach. For your information in order for tax- 
payer to claim credit on returns filed under the Federal Unemployment 
Tax Act all contributions must be paid into the State unemployment 
fund on or before January 31 of the year following for which the 
return is made. For example, the contributions for the year 1942 
should have been made into the State unemployment fund on or be- 
fore January 31, 1943. If payments are not made into the State 
unemployment fund as provided by law the employer can only claim 
credit for 90 percent of the amount he would have been allowed had 
xayiments been made on time. Since none of the payments made by 
Mr. Roach into the State unemployment fund were made on time the 
allowable credit for the years for which he can file claim for refund 
must be based on 90 percent of the 90 percent he would have been 
allowed had payments been made on time. 

You are advised that because of the statute of limitations all years 
prior to the year 1944 are barred. This office has therefore prepared 
refund claims for Mr. Roach’s signature and same are enclosed here- 
with for the years 1944, 1945, 1946, and 1947. It will be appreciated 
if you will have Mr. Roach sign the claims before a notary public 
and return to this office. Upon receipt of same they will be promptly 
forwarded to the Bureau in Washington for consideration. You will 
note that for the year 1947 this office has prepared claim for refund 
of $105.07 and abatement of $677.30. The reason for this is that 
Mr. Roach filed return for the calendar year 1947 indicating tax due 
in the amount of $903.10; however, he elected to pay the tax in 
quarterly payments, and the return was received with remittance of 
$225.80, the first quarterly payment. 

As stated above the statute of limitations has expired on all years 
prior to 1944; however, this office is enclosing claim forms showing 
the amount of refund that would have been due Mr. Roach had the 
claims been filed within the 4-year period. There is no doubt that 
the Commissioner will disallow the claims for the years 1942 and 
1943; however, if the client desires to file the claims you can complete 
same similar to the claims filed for the other years and return to this 
office properly signed by Mr. Roach. 


O 


Sipe Henstesn, Collector. 
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May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 5904] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 5904) for the relief of Thomson Contracting Co., Inc., having 
considered the same, report favorably thereon with amendments and 
recommend that the bill do pass, 

The amendments are as follows: 

Page 1, line 5, strike “$91,905.20” and insert “$48,966.36”. Page 
1, line 10, strike the period after “1955” and insert: 


: Provided, That no part of the amount appropriated in this 
Act shall be paid or delivered to or received by any agent or 
attorney on account of services rendered in connection with 
this claim, and the same shall be unlawful, any contract to 
the contrary notwithstanding. Any person violating: the 
provisions of this Act shall be deemed guilty of a misde- 
meanor and upon conviction thereof shall be fined in any 
sum not exceeding $1,000. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay the Thomson Contracting 
Co., Inc., of St. Petersburg, Fla., the sum of $48,966.36 in full scttle- 
ment of its claims against the United States for losses sustained as a 
result of contract NOy 89175 with the Department of the Navy dated 
July 22, 1955. 

STATEMENT 


The Thomson Contracting Co., Inc., was awarded the contract 
NOy 89175 on July 22, 1955, for the installation of 2 mooring ore 
and the resetting of 2 mooring dolphins at each of the 5 British West 
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Indian islands of Grand Bahama, Eleuthera, San Salvador, Maya- 
guana, and Grand Turk. The contract was a lump-sum contract in 
the amount of $143,000. The specifications for each of the mooring 
dolphins called for under the contract were that they were to be 
constructed of five steel-bearing piles capped with a circular rein- 
forced concrete platform with provisions for bollards, fenders, access 
ladders, mooring lines, ete. Work under the contract was required 
to be completed within 240 calendar days, and there were provisions 
for liquidated damages of $70 a day in the event of delay. The con- 
tractor furnished a performance bond, and a payment bond. Seven 
changes were subsequently made in the contract which included 
extensions of completion time. The contract work was completed 
within the contract time so extended, and no liquidated damages were 
assessed. 

As the Thomson Contracting Co. began work on the contract its 
first misfortune occurred when its construction vessel was passing 
under a bridge in Miami, and the lift bridge was lowered and severely 
damaged the vessel. A local shipyard repaired the damage. On 
December 14, 1955, on its way to Grand Bahama Island, the vessel 
ran into heavy weather and sank with all material and equipment. 
The contractor was granted 53 days’ additional time as a result of the 
difficulties brought about by this loss. On April 12, 1956, the Thom- 
son Contracting Co. lost a barge with its supplies in another storm 
which delaved work for another 35 days. Still another delay of 22 
days was caused when a crane was lost overboard. Although the 
extensions were granted, the Navy denied relief under title II of the 
First War Powers Act, first, on the ground that there had been no 
mutual mistake and, secondly, that there was no “amendment with- 
out consideration.” As to the latter point it was ruled that the 
administrative relief available under the First War Powers Act would 
be possible only where necessary to complete existing contracts, or to 
save a firm which is the sole or indispensable producer of defense 
needs. In the latter case the relief would be limited to only the 
actual amount required to complete the work or to save the firm. 
Therefore the only recourse for the Thomson Contracting Co. is for 
it to appeal to the Congress for equitable relief. 

In its report to the committee on the bill, the Department of the 
Navy noted that the performance of this contract was plagued by an 
unusual series of maritime accidents. Despite these difficulties the 
contract was completed within the contract time as extended. The 
Navy report states that the contractor produced high-class readily 
acceptable finished construction. In that connection the Navy 
report contained the following statement: 


The Department of the Navy considers that this con- 
tractor has been well organized, has worked rapidly and well, 
and has produced high-class readily acceptable finished 
construction. 


That report further states that the Navy considers that any loss 
suffered on the contract arose from an unusual amount of ill fortune 
suffered by the contractor in the course of the work as a result of 
accidents and the natural elements. The Navy indicated that it 
preferred not to make any recommendation as to the granting of 
relief to the contractor. 
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After a careful consideration of the facts of this case the committee 
has determined that the Thomson Contracting Co. should be granted 
relief for its losses in the reduced amount recommended by the 
committee. Clearly the losses attributable to the storms and casual- 
ties were of a type which could not be reasonably foreseen. It is 
obvious from the facts that neither the Navy nor the contractor had 
any clear idea that the contract work would involve such risks. ‘The 
evidence before the committee discloses that insurance was not readily 
available for work of this type outside of the United States. In fact, 
the high premiums for such insurance would have made it impossible 
for the contractor to submit a bid in line with other bids submitted 
for the work. This meant that common practice and competition 
at the time made such bidding all but impossible. In the light of 
these facts the committee has concluded ‘that it is unfair to penalize 
the Thomson Contracting Co. by requiring it to bear the burden of 
these losses incurred in completing work for the United States. 

This committee requested that the Navy make an additional in- 
vestigation as to the losses suffered by the Thomson Contracting Co. 
The amount originally stated in the bill as introduced was $91,905.20. 
However, the Navy investigation indicates that the amount of $68,- 
776.32 claimed as overhead costs exceeds the 10 to 15 percent allow- 
ance generally followed by the Navy in cost-type contracts. Since 
the $68,776.32 amounts to about 48 percent of the original contract 
— the committee has determined that the overhead cost should 

e computed on the basis of a 15-percent allowance when applied to 
the added costs encountered on the contract. This requires that the 
$68,776.32 be subtracted from $91,905.20, leaving a figure of $23,- 
128.88 as the added cost on the contract due to the losses outlined 
above less the amount originally included as overhead cost. The 
allowable overhead cost can be ascertained by taking 15 percent of 
$172,249.88, which figure is the sum of $23,128.88 plus the ultimate 
amount, paid on the contract, $149.121. This results in an overhead 
figure of $25,837.48 which when added to the'$172,249.88 provides a 
figure of $198,087.36. When the payment received by the company, 
$149,121, is subtracted from that figure of $198,897.36 the result is 
$48,966.36. This final amount is the amount which the committee 
finds is equitably due the Thomson Contracting Co. for its unfortu- 
nate losses. This figures does not fully compensate the Thomson 
Contracting Co. for its losses, but this committee feels that this is the 
figure which should be paid in view of all the circumstances of the 
case. The committee therefore recommends that the bill, amended 
to provide for a payment of $48,966.36, be favorably considered. 


DEPARTMENT OF THE Navy, 
Orrice or LEGISLATIVE LIAISON, 
Washington, D. C., May 2, 1987. 
Hon. EMANvet CEeLter, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
My Dear Mr. CuHarrMan: Reference is made to your letter of 
March 18, 1957, to the Secretary of the Navy requesting comment 
on H. R. 5904, a bill for the relief of Thomson Contracting Co., Inc. 
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This bill would authorize the Secretary of the Treasury to pay to 
the Thomson Contracting Co., Inc., of St. Petersburg, Fla., the sum 
of $91,905.20 in full settlement of all claims against the United 
States, such sum representing the losses sustained under contract 
NOy 89175 dated July 22, 1955, with the Department of the Navy. 

On July 22, 1955, after competitive bidding, the Thomson Con- 
tracting Co., Inc. was awarded a lump-sum contract NOy 89175 in 
the amount of $143,000.. The work te be performed under this con- 
tract was entitled ““Mooring dolphins” on the joint long-range proving 
ground, British West Indies, and involved the installation of 
mooring dolphins and the resetting of 2 mooring dolphins at each of 
the 5 islands of Grand Bahama, Eleuthera, San Salvador, Mayaguana 
and Grand Turk. Each mooring dolphin consisted of 5 steel-bearing 
piles driven to 25 feet penetration or refusal, capped with a cire ular 
reinforced concrete platform-carrying provisions for bollards, fenders 
access ladders, mooring lines, ete. 

The work was required to be completed within 240 calendar days, 
subject to liquidated damages for delay of $70 per day. The con- 
tractor furnished a performance bond in the amount of $143,000 and a 
payment bond in the amount of $71,500, both from the National 
Surety Corp. During the period of performance of this contract 
seven changes were made in the contract. Change A extended the 
completion time 53 days for delays bevond the control and not the 
fault or negligence of the contractor. Change B increased the price 
$2,005 and extended the time 3 days for relocating mooring dolphins 
and providing different manila lines. Change C increased the price 
$668 and extended the time 1 day for relocating a mooring dolphin. 
Change D extended the time 35 days for delays beyond the control 
and without the fault or negligence of the contractor. Change E 
increased the price $5,730 and extended the time 10 days for sandblast- 
ing, painting, and repairing 2 mooring buoys. Change F decreased 
the price $2,282 (net) and extended time 1 day for relocating 1 dolphin 
and providing Government buoys and anchors. Change G extended 
the time 49 days for delays in procurement of steel, unusually severe 
weather, and a crane accident. The contract work has been com- 
pleted within the contract time as extended, and no liquidated dam- 
ages have been assessed. 

The contractor's performance of this contract was plagued by an 
unusual series of maritime accidents. At the outset, as his construc- 
tion vessel was passing under a bridge in Miami, the lift bridge was 
lowered and severely damaged the vessel. A local shipyard repaired 
the damage. However, on December 14, 1955, on its way to Grand 
Bahama Island the vessel ran into heavy weather and sank with 
all material and equipment. As a result, the contractor requested a 
time extension of 53 calendar days. The full time extension re- 
quested was granted by change A mentioned above. On April 12 
1956, the contracter lost a barge with its supplies in another storm 
which delayed work 35 days and on July 18, 1956, a crane was lost 
overboard delaying work an additional 22 days. The contractor 
requested financial relief under the First. War Powers Act, because, 
although time extensions were granted, rentals continued or increased 
during the delays. The Department of the Navy on November 2, 
1956, denied this relief as being not applicable. under said act. On 
a request for reconsideration of its decision, the Department of the 
Navy on January 10, 1957, adhered to its previous decision. 
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The Department of the Navy considers that this contractor has 
been well-organized, has worked rapidly and well, and has produced 
high-class readily acceptable finished. construction. The Depart- 
ment of the Navy cannot confirm whether the contractor has suffered 
the loss of $91,905.20 stated in the bill and has no records of the con- 
tractor’s costs from which his loss can be ascertained. This Depart- 
ment also cannot tell to what extent the accidental losses were or 
could have been covered by insurance. It is considered that any loss 
suffered on this contract arose from an unusual amount of ill fortune 
suffered by the contractor in the course of the work as a result of 
accidents and of the natural elements. 

In the present case the contract was completed by both the contraec- 
tor and the Department of the Navy, and the contractor has no 
legal claim under the contract. While there may be equitable con- 
siderations, the Department of the Navy does not have the facts on 
which to base a recommendation, and whether or not. such equitable 
relicf is to be granted is matter within the purview of the Congress. 
Accordingly, the Department of the Navy makes no recommendations 
concerning the enactment of H. R. 5904. 

The Department of the Navy has been advised by the Bureau of 
the Budget that while there is no objection to the submission of this 
report on H. R. 5904 to the Congress, the Bureau of the Budget, on 
the basis of information available in this report, believes that the 
enactment of legislation granting relief to this claimant is not justified. 

Sincerely yours, 
E. C. STEPHAN, 
Rear Admiral, United States Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 


DrPARTMENT OF THE Navy, 
Orrice or Lecisiative Liatson, 
Washington, D. C., April 9, 1958. 
Hon. EManvuni CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: In further reply to your request of 
August 15, 1957, for an analysis of the records of Thomson Contract- 
ing Co., Inc., in connection with your consideration of H. R, 5904, 
a bill for the relief of Thomson Contracting Co., Inc., I wish to 
furnish the following information. 

As you know, contract NOy 89175 was a fixed-price agreement. 
The contract provided for the construction of mooring dolphins at 
the joint long range proving ground, British West Indies. Loss to 
the contractor stems from several misfortunes that occurred at sea, 
details of which were furnished in the Navy’s report dated May 2, 
1957. 

Prior to the introduction of the subject bill, administrative remedies 
under title II of the First War Powers Act were pursued and denied. 
Title II relief was examined on the basis of “mutual mistake” and 
“amendment without consideration.” As to the aspect of mutual 
mistake, a contention was raised that the contracting parties could 
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not have foreseen the hazards of overwater operations. On this 
point the Navy’s Bureau of Yards and Docks advised the contractor 
that “hazards of overwater operations with possible loss of vessels 
and equipment were manifest at the time of the contracting * * *. 
As in all lump-sum contracts, the Bureau understood that the con- 
tractor would provide for these manifest risks by insurance, con- 
tingency allowances, or otherwise. In your circumstances the Bureau 
is obliged to conclude that the law governing relief for mutual mistake 
does not permit a remedy.” 

As to an amendment without consideration the contractor was 
advised that ‘such relief is possible under the precedents only where 
necessary to complete existing contracts, or to save a firm which is 
the sole or indispensable producer of defense needs; and even then 
relief is limited to the actual amount required to complete the work, 
or to save the firm.” 

In effect, the contractor could not demonstrate a basis and the 
Navy could not sustain a finding which would warrant an amend- 
ment without consideration. 

The contractor has furnished a complete schedule of expenses 
incurred under the contract and a copy of this schedule is enclosed 
for your information. In this schedule the contractor reported a 
total cost under the contract of $240,955.70 taking into consideration 
certain recoveries in the amount of $10,949.50. Total payments 
made by the Navy were $149,121. A total net loss of $91,834.70 is 
claimed. Various items of cost which form the basis of the claim 
are of such a nature that they could not be allowed even if the con- 
tract were of the cost-plus type rather than the fixed-price type as 
this contract was. These are specifically discussed below and all 
references to “schedules” are keyed to those enumerated in the 
enclosure. 

Schedule C-1 lists equipment losses amounting to $36,261.21 
resulting from the sinking of the motor vessel Monster. Included in 
this amount is the sum of $8,500 representing the cost price of the 
Monster itself. Such losses to the property of the contractor generally 
are not allowable costs in cost-type contracts. As was pointed out in 
correspondence between the Navy and the contractor an assumption 
was made that the contractor protected himself against various 
apparant risks by insurance or otherwise. It will be noted on page 1 
of the enclosure that the contractor did realize a recovery from 
insurance of $5,852 and a recovery from legal action against the city 
of Miami of $5,097.50. Although the losses sustained may be other- 
wise charged off as business expenses, they are not of a nature for 
which reimbursement may be had even if this contract were a cost- 
type contract. Schedule C-1 also lists depreciation on equipment 
which would generally be allowable on cost contracts. It should be 
noted, however, that the contract extended over a much longer period 
than anticipated as numerous extensions were granted for the benefit 
of the contractor by reason of his numerous misfortunes. A detailed 
audit would be required to determine specifically what depreciation 
could actually be applied to the cost of this contract. 

Schedule C-2 lists $35,002.17 for wages paid employees engaged 
under the contract. Generally in a cost contract labor costs would be 
allowable. Again there is no way to determine without a detailed 
audit what portion of the above amount was paid for work actually 
performed on the contract. 
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Materials listed in schedule C-3 totaling $39,496.72 were purchased 
for the contract according to the statement of the contractor. A 
detailed audit would be required to determine if any specific items 
listed were not applicable to the contract otherwise this would be an 
allowable item in a cost-type contract. 

Equipment rentals listed in schedule C-4 would generally constitute 
allowable items under a cost contract. A detailed audit would be 
necessary to determine if a necessity for the equipment actually 
existed in order to complete the contract. 

Schedule C-5 lists a number of services at direct cost which ordi- 
narily would be reimbursable under a cost-type contract. 

Schedule C-6 lists overhead costs as $68,776.32. This amounts to 
about 48 percent of the contract price of $143,000. Normally the 
Navy allows only 10 to 15 percent for field and home office overhead. 
In this particular schedule specifically the bond premiums at $1,279.50 
and the interest on loans at $4,400.90 would not generally be reim- 
bursable in a cost-type contract. It is noted that audit and legal 
expenses are listed at $4,112.33. The Navy can see no basis for 
charging such costs against the contract since the contract imposed 
no auditing responsibilities on the contractor and involved, so far as 
this Department is aware, no litigation. In a cost-type contract 
these expenses would probably be disallowed. 

To evaluate the costs of Thomson to any greater degree would in- 
volve a detailed audit at a considerable expense to the Government as 
each of the items listed in the schedule would have to be gone into in 
detail. It is not believed that the committee desires cack an under- 
taking, and it is hoped that this information furnished will be suffi- 
cient for the consideration of H. R. 5904. 

This Department will be pleased to furnish any further information 
on this contract that your committee may desire. 

Sincerely yours, 
E. C. STepHan, 
Rear Admiral, United States Navy, 
Chief of Legislative Liaison. 
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Mooring dolphin contract, U. S. Navy, BUDocks NOy 89176, as of Dec. $31, 1956 


Summary or Loss 

A. Basic status: 
Total of all costs on contract, less recovered costs.......... 
Final net amount paid by U. 8. Navy on contract 


Doth matdees howe... 3 6 dh eed Hiss chido deeds 


B. Analysis of costs: 
1. Equipment losses (figured at cost, plus depreciation; see 


pomemens C3)... Les Ue A aces, ea sale 
2. Direct job costs: 
(a) Labor (see schedule C-2)_._...... $35, 002. 17 
(b) Materials (see schedule C-3)_..._- 39, 496. 72 
(c) Equipment rentals (see schedule 
SPP 4nd wa wold 57, 464. 96 


(d) Other job costs (see schedule C-5)_ 13, 983. 02 


GL Gaens 30D DORE. Qn nancanconananen 
3. Overhead costs (see schedule C-6) 


C, Recoveries against costs: 
1. Net recovery, insurance claims__........._-- $5, 852. 00 
2. Not recovery, legal action against city of 
Miami, re motor vessel Monster_.........- 5, 097. 50 


Deducted from above costs...................... 


Total cost, net, as above 


$240, 955. 70 
149, 121. 00 


91, 834. 70 


37, 181. 11 


145, 946. 87 
68, 777. 22 


251, 905. 20 


10, 949. 50 


240, 955. 70 
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Scueputs C-1. Equipment Lossms, INcLupING D=PRECIATION 


1, Lost at sea (sinking of vessel, December 1955): 
Motor vessel Monster (purchase price) 
Refrigerator, stove, washing machine 
25-kilowatt powerplant 
Welding machine and saw 
Nassau dinghy 


Pp 
Winches, ctd 
Tarpaulin, winches, floodlight 
Jeep engine 
Pile-driver leads 
Weighing scales 
Cement mixer 
Pumps 


Pump, hose, engine 
Battery charger 83. 97 
Ship radio 675. 00 
Sendblaster and tank 337. 37 
Dillon dynamometer 190. 08 
Lincoln welder 550. 00 
Vibrator, cement 178. 25 
Jaeger pump 596. 78 
Sandblaster 466. 30 
750. 00 

Jaeger rotary air compressor, (600 cubic feet) and Vulcan 400 A 

ile extractor (as replaced by Llewellyn Machinery, Miami, 

la., to the owners) 17, 748. 43 

2. Depreciated values of other equipment: 

Chevrolet pickup truck 
Dodge pickup truck 
Dodge 144-ton truck 
Office equipment 


Less appreciation per sale of Ford Prefect car (pur- 
chased at $315, sold at $350) 


Net depreciation 
Total equipment losses and depreciation 


ScHEDULE C-2, LaBor 


(As taken from payroll records) 


2, 966. 97 


1 35, 002. 17 
' Above covers all wages paid to United States employees as taken from weekly records. 





10 


THOMSON CONTRACTING CO., INC, 


SCHEDULE C-3. MATERIALS 



































Purchased from— Items purchased Amount 
Joh, Temente Co,, Blam... .....-cccensuscccece- Paint--.--. navecbbaemandodl ae Gn Oe 
Llewellyn Machinery Co., Miami Cable, thimbles, cl: amps. ttt: Bynes inne comes 103. 36 
Kerns Lumber Yard, Ine., Miami SNS ono. 5 ch sab cociastbituntsseciosoel 475. 39 
Acme Plywood Co., Miami......- Tener... ccasmnnnntkathbbideddeel 196. 80 
Paul E. Shipe, Inc., Miami-. Stee] pieces ai al eed cehcaeaat 8.71 
General Electric Supply Co., ‘Miami_ EEE GNUUIDL nupscasienkt eescptetapemanennn 75. 36 
Merrill-Stevens Drydoek Co., Miami.............. BEMIS CODR i. 6 duincnncindencstcccucesescuck 201. 30 
Edge Cordage Co., Miami.. ctmreniedieses A, cetahpadpandad adios 298. 29 
Miami Wood Treating Co., WON ccc ccutces ea ae Sees 268. 40 
Railey-Milam, Inc., SS ee Bolts, chain, clamps, turnbuckles, etc... 615. 36 
Miami Galvanizing ere Galvanized bolts._... 59. 52 
A. & B. Pipe & Supply, Miami...............-... Galvanized and copper pipe and fittings. 79. 70 
Central Machinery Banpty Sh eee Rope, cable, hardware, etc....--..--..-- 1, 300. 97 
C.J. Bryson, Miami-.---- Steel plate.” earn carta eee 8, 494, 08 
Cameron & Barkley Co., Miami & Jacksonville...| Hardware and eupplies..<6 ici 781. 82 
Gondas Corporation, Miami................----.-- Ie in. ninibimmiiiiectnaide 161. 45 
Maule Industries, Miami_......................... Rock, sand, and cement.........-.-.-... 1, 553. 57 
Kennerk Welding § SP, i, Ws saneanotnsenenn en eakee 65. 60 
Army Salvage Ce., Miami___._-. dubtieh Swecednadls Supplies, Hardware_-.........-.......-- 274. 7: 
Merrill-Balfe division, a Cable, rope, hardware, ete. .......-...-- 1, 939. 18 
Amazon Hose & Rubber C Ge, PROMI. <n cccoconcrate SED 2 6~ on cam Saoadeneetiaampen 22. 30 
Miami Millwork & Lumber Co.......-.---------- | Oak bumpers for buoys..........---.-.-- 603. 20 
Florida Silica Sand Co., Ine., Miami.............. ONE on amnedihghsedebwdedsoadhucant 538. 76 
Miller Electric Co., Miami..........-...-.-.---«-- Bolts, locknuts, washers, etc....-----... 70, 44 
Boys Electric of South Miami_-..........- : Bushings, loc knuts, il cncethadenmniinistiies: 74. 93 
Florida Gas & Chemical _ »., Fort Lauderdale_.| W SE SR on. okie edketnebdepenes 27.00 
Florida Bag & Textile Co. iami.. .....| Bags for sand and roe Bs ont aed 19. 13 
Goodyear Tire & Rubber Texpoct Cc Q., “Akron...--- Rubber dock fenders..............-.-.-- 3, 376. 30 
Hopkins-Carter Hardware Co., — Hardware items <ntdinnannisenieiemeteeiin 31. 39 
Downsmith Brass & Copper C 0, New York..._.- Brass rods_.... 52. 36 
Welders Equipment Co., Miami. ss eerie epanmanian Welding supplies___.. 126. 46 
United States Steel Export Co., New Y Gis icin piling (steel piles) _ - 9, 122. 85 
M. Rankin Lumber Co., Miami.....--...- -| Lum la 169. 05 
Raybro Electric Supplies, EE cctaidevementeina tinted Bolts anil washers. 40. 69 
Laube Steel Oo., Chicago, Il. .............-..-.... Steel H-piling. . Lue onde 1, 556. 55 
Westinghouse Electric Supply Co._..............- Galvanized washers and bolts.....--.-.- 32, 83 
Duval Engineering & Contracting Co I TI i Sin head maine 203. 94 
I ane nn os So ee Hardware supplies... .............-..... 26. 75 
Plant City Welding & Tank Co., Plant City, Fla.} Rolled plate steel — Lebpeeoddencbhs 506. 26 
Ebsary Foundation Co.................-----.----- | Binal INOS. anodkdécbdestiddonaeretaas 463. 50 
Paul Smith Construction Co. at il rience 440. 00 
All other materials, per cash tickets as turned in |...........--.----------------0------0---- 2, 512. 51 
by officers and superintendent. | 
Total cost of materials....................... |nnaveennorreneeneneennanernnnnenenmnccennn 39, 496. 72 
ScHepuLE C-4. EqurpMenT RENTALS 
eee ae meee (rete. AVin, Clee). ono. cn ccncccceccsceenccunce $211. 49 
Rentals of trucks (moving operations)_._....._._.....------------ 210. 28 
Rental of pile hammer, Charlotte Equipment Co., Charlotte, N. C_. 3, 000. 00 
Rental, Arbalet, for salvage operations____..__.._--_.------------ 1, 080. 00 
Rental, compressor and extractor, Lewellyn Machinery Co., Miami. 2, 297. 80 
Rental, motor vessel Roanda, salvage and delivery of materials_---- 1, 849. 95 
Rental of barge, Gatco 52 from Miami Towing Co., Miami__----__-- 3, 150. 00 
Rental ot Gar Wood dragline, R. E. W. Corp., Fort Lauderdale, Fla. 9, 000. 00 
Rental of miscellaneous small equipment, Paul Smith Construction 
NNee een nnn en ne nee enn ene eee eee ee eo eo cenn 412. 00 
Rental of sea sled, Edward L. Fisher ._..-.-...-----------------. 100. 00 
Rental of motor vessel El Torito, Captain Leroy P. Johnson (7 
tect al ntendeeihap ain be begininoe meurpesedaeetepepmpte 21, 000. 00 
Rental of Jaeger compressor and hammer, Blanchard Machinery Co., 
et Sa ee a ee Os ee ne Se Oe TS ee oe 7, 916. 93 
Rentals, dockage space, Mader & Co., Shaw Bros. Oil Co., Miami-. 1, 458. 94 
Rental of barge DE 44, from Duval Engineering Co., Miami, Fla__. 3, 403. 93 
Rental of office equipment, Business Equipment Unlimited, St. 
se dy im ela aipaimane paetm hepa) or oe atten eb 35. 02 
GN Ae OR, BOG AIDERY . ...nonccaccnccoccscsodscceccsens * 35. 00 
Rental of dragline, Marine Foundation Co., Inc., Miami_.--------- 2, 182. 50 
Rental, oxygen and acetylene tanks, Florida Gas & Chemical Co., 
Re uth dh wdentincenweniaakee us 121, 12 


57, 464. 


96 
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THOMSON CONTRACTING CO., INC, 


Scuepute C-5. Oruer Jos Costs 
A. Allowances and supplies: 


Food and suppli@@uuii 6600 CU L aos Weak $3, 038. 23 
Travel allowances for United States employees.. 5, 480. 00 
Clothes lost on Monster... ..........-.-:--:-.- 250. 00 
B. Services at direct cost: 
Sandblasting and painting, R. J. Walters......-- 669. 93 
Galivage worn, Bimini = = = =-> 5 26233s5552522-6-.; 173. 50 
RET EU iin in nisk san a insets aera 75. 00 
Bee, See PTs oes ek ance cge nou 340. 88 
Testing, Pittsburgh Testing Laboratory_.....---. 360. 48 
Native seaman, Bahamas__..............---... 305. 00 
Watios diver; Batemee. 5. o-oo ee oes pee 40. 00 
Supervisory, engineering, and accounting services 
i cdktbAundhnckindhwiusstankeotes eae 3, 250. 00 
FOCAL ACHR 300 CORUNA 6 oasis one ShcmsineeSbasenesiments 


ScHEDULE C-—6. OverHEAD Costs 


BUGS BO OE (HOd OONOEOIS C41) sdc sc cnc wn ctiennecdtscnsewunce 
Bond premiums (Chestnut & Lee, Clearwater, Fla.).........------ 
O00 WE cides emnunnidenndehdsanksenannainmet 
Gasoline and:tubrivants oa0GiUli bbe Leek  . S  S 
Insurance, workmen’s compensation and public liability........--- 
Other insurance (marine risks, towers liability, etc.) John B. Green, 

Tnd., St. Petersoure, Fle. .cccedsussversewus LULU Lee 
Interest (loans from Union Trust Co., St. Petersburg, Fla.)......-- 
Officers’ compensation (see schedule O-2)_..........-------------- 
Giliés Supply atid ezpetiee... .cccsscscersszeunced. LuLieun disenhe 
Other expenses (see schedule O-3)............-.---.-..--------- 
Rentals, warehouse and office. .......-.........-----.--------2- 
Repairs and maintenance (see schedule O—4)_......----..-------- 
Payroll taxes (Florida unemployment and Federal old-age benefits) - 
DE Rie DNS URncsdnntadasuteccedrrcecmedessannntilitta 
Wedpnons and telegraph. cee wcewessccscassscccdsontbetecsect 
Tools expendable (see schedule O-5)_.......-------------------- 
Travel expense, aircraft hire and other transportation, hotels, 

RNG, 6G .cnwenweewenqnesninannnnannnenpnmecgie ene 
WIE «i. 5 sbdwreubnewevorcrnboredtbanugrabatanmrag eae 


Total: everbead .60ste.cc) cocccttiridddecettslpelh tte 


ScHEDULE O-1. AupIT aNp LEGAL 


M. H. Rosenhouse, attorney, Miami-__.........----..----.---«- 
Charles Bragman, attorney, Washington_........-...--.--------. 
Charles Fisher, attorney, St. POUMMAMEL Lob ite cine ends 
Eugene DuPuch, attorney, NasGQUq....ncisedeesndectidiaacsen bite 
David Schwartz, certified public accountant, Tampa-.........--.-. 
III URI REE WAN cn ta iran sa ce epubdaans teh oles sala deeiueacth car vktosdhini a phase nn 
BB, SEGRE OS: COUNUE Los dann ccw ce tanus casita anninaaaeeusels 


‘Total audit and leeel. iscsi cies. Atak cnskdsseneconwen 


ScHEDULE O-2. Orricers’ COMPENSATION 


SRE. EOI: TRIOS. 6 on cntnscmccntbaniionsodseewenn 
Bere F. MESSY, WilG PEOMIGON nis ccevannnndentinnonadietie 
BRIGRROT RTONTUG; DOCTOUNET «85. cocstoncpamnandnueneseeueh neem 


Total officers’ compensation.............-..----cecceccecce 


il 


$8, 768. 23 


5, 214. 20 


13, 983. 79 


$4, 112. 33 
1, 279. 50 


5, 688, 92 
1, 369. 21 


9, 643. 94 


9, 500. 00 
1, 341, 02 
1, 386, 30 


6, 699. 44 
1, 462. 02 

101. 00 
1, 994. 03 
3, 796. 11 


14, 726. 89 
243. 80 


68, 776. 32 




















12 THOMSON CONTRACTING CO., INC. 


ScHEDULE O-3. OTHER EXPENSES 


(Consists of out-of-pocket expenses, not otherwise classified, as reported by 
officers through petty cash tickets) 


A, PE, « icinenencnnddidninenondsanhhqmnauakend $867. 50 
di EEE ON cc ccccenackwncouvudaddclndcesévew 384. 60 
le SN cc Socata oucanceadb ep bnediowe 134. 20 

Ei connavenaketbidoubestsstenidduseieeee 1, 386. 30 


ScHEDULE O-—4. Reparrs AND MAINTENANCE 


Repairs to boom, etc. on motor vessel Monster, paid to Dade Dry- 


RR EE esr ttt penile sate! tle Ae, algeria $2, 254. 26 
Merrill-Stevens Drydock Co., on Monster_.............---..--.-- 1, 330. 57 
ie a ae arnt ete ae stnaaeneet a 3, 584. 83 


Minor repairs (includes work done by the following concerns): Pen- 
insular Armature Works, Diesel Power Corp., Florida Yacht Re- 
pair, Florida-Georgia Tractor Co., Hi-Volt Battery Co., Adams 
Garage (jeep repairs), Jones Boatyard, Pearce Simpson, Inc. (radio | 
repairs), Henry’s Auto & Truck Parts): Minor repair work--_---- 3, 114. 61 


Total repairs and maintenance. -....................---... 6, 699. 44 






























ScHEDULE C—5. Toots ExpENDABLE 


Consists of small tools of all descriptions purchased from the 
following: 


AS Fs ica cietidentah ROS ARRON RUASLL dog $1, 020. 43 
Seaeres Beene & DUDDIY.. ... «annsaocdésdiamnodibndisduccns 20. 15 
GNOND MRNAS 990 sid eda nddutabdadde ddulis csucs we 68. 05 
Ce TENG oo. oan wmmobinddatiad iciibindicweasewasuud 444, 62 
SEE EI A TREE Ba 5: ein lash ite'e alle cisle bidld' 214. 28 
preomeies Posaone (nile GnOCS) .. .ccecsacdcbuinsiassdce scence 22. 00 
rr Oe en le dis unas 173. 70 
ee To dahak bibikaienin Hideo MAREMG LG Wid 30. 09 
ROROre Weeeines GUMEP s dw ilac’ Jaac domes sbuains. ciiass. 39. 90 
STI eh ot ae eae 170. 70 
I NT oe ec cae mdéndsswacssnnaeeeeubs IX 79. 00 
PRES RIOR & POLVERS, ..nccncnencdhsinsbnbadhdeeh odds 218. 08 
ORO EOD OINING 5 ooh ee w hicks « dn o Han ose 241. 40 
I i 57. 92 
I 115. 00 
Jax. Shipchandlery & Awning Co...................-.---..- 262. 56 
I ee  mmmnmninnm ati DASE EO 60. 00 
SE i i EE ES LEE ARI SE PE 2. 52 
A ad AOE Ae eh don dak vias enceme see 165. 46 
BES ON EE ee ea eee 158. 30 
SE CREE IRONED, DDGe wie wtinsiwcwoeslutdledulilaweee ics 85. 00 
American Industrial Sales Corp............-.-..--.-------- 146. 95 


es SOO GURNERIIS. wwineqowewwwuwedidins lu slaahistedvd 
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85rH CoNnGRESS HOUSE OF REPRESENTATIVES REpPortT 
2d Session No. 1751 





DAN HILL 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary submitted the 
following 


REPORT 


[To accompany H. R. 7660] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7660) for the relief of Dan Hill, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

The purpose of the proposed legislation is to relieve Dan Hill of 
all liability to refund the amount of $2,209.50 to the United States. 
Such sum represents the overpayment of naval allowance for the 
period June 11, 1945, to April 30, 1955, as a result of an erroneous 
computation of the amount of naval allowance paid him by the 
Veterans’ Administration. 

The Department of the Navy in its report dated April 8, 1958, 
gives in detail the history of the proposed legislation and recommends 
the enactment of the bill. Therefore, your committee concurs in 
that recommendation. The report is as follows: 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice or LEGISLATIVE LIAISON, 
Washington, D. C., April 8, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 

My Dear Mr. CuarrMan: Reference is made to your letter of 
February 10, 1958, requesting a report on H. R. 7660, a bill for the 
relief of Dan Hill. 

This bill states that Dan Hill of Denver, Colo., shall be relieved of 
all liability to refund the amount of $2,209.50 to the United States, 
such sum representing the overpayment of naval allowance for the 
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2 DAN HILL 


period June 11, 1945, to April 30, 1955, as a result of an erroneous 
computation of the amount of naval allowance paid him by the 
Veterans’ Administration. 

Mr. Hill, a 100 percent disabled Navy veteran, was receiving, along 
with his Veterans’ Administration pension, a naval allowance to which 
he was entitled under section 4757, Revised Statutes (38 U.S. C. 230), 
since repealed. Due to an administrative error on the part of either 
the Department of the Navy or the Veterans’ Administration, the 
amount of naval allowance paid to Mr. Hill was in excess of that to 
which he was entitled. Upon discovery of this fact, the Veterans’ 
Administration attempted to take action to liquidate the overpay- 
ment. It appears, however, that there is no legal authority existin 
under which the Veterans’ Administration, on its own initiative, coul 
withhold current payments of naval allowance to set off against the 
outstanding overpayment. Additionally, there is no authority exist- 
ing for the waiving of the overpayment by either the Departmont 
of the Navy or the Veterans’ Administration. Neither can the Veter- 
ans’ Administration take any action to recoup the overpayment at the 
instance of the Department of the Navy because, among other reasons, 
tke Department of the Navy has no authority for any such action. 

Since the overpayment to Mr. Hill was the direct result of an 
administrative error and not, as such, a matter under his control and 
since Mr. Hill is a 100 percent disabled veteran, the Department of 
the Navy recommends that enactment of H. R. 7660 not be opposed. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
H. KR. 7660 to the Congress. 

For the Secretary of the Navy. 

Sincerely yours, 
E. C. Srergan, 
Rear Admiral, United States Navy, 
Chief of Legisletive Liaison. 


O 











85TH CONGRESS t HOUSE OF REPRESENTATIVES Report 
2d Session No. 1752 








MISS MAME E. HOWELL 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 8088} 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8088) for the relief of Miss Mame E. Howell, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

The purpose of the proposed legislation is that the designation on 
April 2, 1940, by Lucy Howell Netherton, deceased, former employee 
of the Veterans’ Administration, of Miss Mame E. Howell, Louisville, 
Ky., as the sole beneficiary entitled to payment of the amount of 
$4,954.85 in the civil-service retirement and disability fund to the 
credit of the said Lucy Howell Netherton, shall be held and considered 
to be, and at all times on and after April 2, 1940, to have been in full 
force and effect. 

The facts in connection with this claim are fully set forth in report 
from the United States Civil Service Commission to the chairman 
of the committee, dated March 3, 1958. Subsequent to the date of 
this report, evidence has been furnished to the committee to the 
effect that Miss Howell is the sole beneficiary of Lucy Howell Nether- 
ton, and affidavits have been submitted to confirm that she is entitled 
to the proceeds of the funds now held by the Civil Service Commission 
to the credit of Mrs. Netherton. With this evidence the Commission 
has no objection to the enactment of the bill. 
ae your committee recommends favorable consideration of 
the bill. 

Unirep Srates Crvit Service Commission, 
Washington, D. C., March 3, 1958. 
Hon, EManue., CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, House Office Building. 

Dear Mr. Cruuer: This refers further to your letter of June 13, 
ade ne H. R. 8088, a bill for the relief of Miss Mame E, 

owell. 
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2 MISS MAME E, HOWELL 


Mrs. Lucy Howell Netherton, former Veterans’ Administration 
employee, died August 5, 1956, leaving the sum of $4,954.85 to her 
credit in the civil service retirement fund. This amount is payable 
as a final lump-sum death benefit under the Civil Service Retirement 
Act. To date no award of such benefit has been made. 

H. R. 8088 proposes that this lump sum be awarded to Miss Mame 
E. Howell, as sole beneficiary under the terms of a Retirement Act 
designation of beneficiary said to have been made by the deceased 
on April 2, 1940. 

We have no designation of April 2, 1940, by Mrs. Netherton. . Any 
such designation by her was voided by operation of an amendment to 
the Retirement Act, approved June 14, 1950, and effective October 1, 
1950. This amendment established a new order of payment for 
lump-sum death benefits. It also provided that all designations of 
beneficiary received in this Commission before September 1, 1950, 
were null and void, except where an application for benefits based 
on the death of the designator was received in the Commission before 
January 2, 1951. As was the legislative intent, this amendment 
made obsolete and available for disposal an existing file of some 5 
million designations. The original of any 1940 designation by Mrs. 
Netherton was thus voided and disposed of many years before her 
death. 

The act of June 14, 1950, became the subject of judicial challenge 
in the case of Rafferty v. United States, but was upheld on February 16, 
1954, by the United States Court of Appeals for the Third Circuit 
(210 F. 2d 934). 

Although the retirement law authorized her to do so, there is no 
record of Mrs. Netherton having filed any subsequent designation of 
beneficiary. Her retirement money is thus payable under the re- 
maining order of precedence stipulated by the law, which is as follows: 

1. Surviving spouse. 

2. Descendants. 

3. Parents or parent. 

4. Executor or administrator of estate. 
5. Other next of kin. 

The only claim filed for benefits in the case is that of Miss Mame 
E. Howell, sister of the deceased, and administratrix of her estate. 
Miss Howell indicated her sister was survived by 5 blood relatives: 
herself, a brother, 2 nieces and a nephew. She further indicated that 
her sister had been married to one John Y. Netherton, from whom 
she had been separated for 25 years prior to death. 

Miss Howell has been asked to prove, if such was the fact, that her 
sister was not survived by a husband. She has been unable to do so. 
Although a year and a half has elapsed since the death of Mrs. 
Netherton and no claim from a widower has been forthcoming, the 
situation is such that no settlement in the case may properly be made 
with anyone. 

The law vested title to the payment in the widower if one survived. 
It is admitted that one may have survived. Yet no claim from a 
widower has been received. A stalemate therefore exists which could, 
if it persists, result in virtual forfeiture of the death benefit to the 
retirement fund, a development definitely not contemplated by the 
Retirement Act. 
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MISS MAME E. HOWELL 3 


It is in these circumstances that H. R. 8088 proposes to consider 
Mrs. Netherton’s voided 1940 designation of beneficiary as still in 
full force and effect and directs payment to Miss Howell as sole 
beneficiary under its apparent terms. A duplicate copy of any desig- 
nation filed has always been returned to each designator under the 
Retirement Act. Evidently such duplicate of the 1940 designation 
has been preserved in this case, although it has never been exhibited 
to us, and the bill bases its proposal to pay Miss Howell on the dispo- 
sition indicated therein. 

In assessing this proposal, the Commission has taken into con- 
sideration the following points: 

1. That the settlement provided in the bill is at variance 
with the applicable provisions of the Retirement Act. Upon 

roof that the deceased employee was not survived by a husband, 
Miss Howell could establish entitlement to all or part of the 
benefit due (as administratrix, or if the estate were closed, as 
one of Mrs. Netherton’s heirs), but such entitlement under the 
act could never be on the basis of sole beneficiary. 

2. That, on the other hand, a situation exists whereby the 
benefit due might, in effect, be forfeited to the retirement fund; 
a result unintended by the retirement law. 

3. That while payment as proposed would not be in accord 
with the act’s provisions, it would not operate as a precedent of 
any sort, nor interfere with the orderly administration of the act 
generally. 

4. That although Mrs. Netherton did not leave a designation 
in force nents. her sister beneficiary for her retirement fund, 
she did name Miss Howell as beneficiary for the $1,250 in- 
surance she had under the Federal Employees’ Group Life 
Insurance Act of 1954. 

Accordingly, if your committee should conclude that of the several 
survivors of Mrs. Netherton, Miss Howell is the person who equitably 
should be paid the total to decedent’s credit in the retirement fund, 
the Commission under all the circumstances would offer no objection 
to the enactment of this bill. 

The Bureau of the Budget advises there would be no objection to 
the submission of this report to your committee. 

By direction of the Commission: 

Sincerely yours, 

Harris Ettsworts, Chairman. 


AFFIDAVIT 


After my death I want my sister, Mame E. Howell to have any 
money I have in the bank and every thing else I possess— 
Lucy H. NerHerrton. 
June 12, 1944. 
Witnessed this 12th day of June, 1944. 
Lorna V. KuEEr. 
Mary M. AvuxiEr. 
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Srate or KENTUCKY 


At a County Court held for Jefferson County at Court House in City 
of Louisville on August 14th, 1956, was produced in Court the foregoing 
instrument of writing purporting to be the last will and testament 
of Lucy H. Netherton deceased, late of this County, who died August 
5th, 1956, resident thereof; and same was proven to be in handwriti 
of and wholly written by said testatrix by testimony of Jane Howe 
Fleming and G. Travis Howell; whereupon same was established 
and adjudged by the Court to be the last will and testament of said 
testatrix and ordered to be recorded as such; and I hereby certify 
that same is recorded in my office as Clerk of said Court. 

Witness my hand this August 14th, 1956. 

JamMES V. QuEENAN, Clerk. 
By Cartos Russman, D. C 


I, James F. Queenan, clerk of the Jefferson County Court, Ken- 
tucky, do hereby certify that the foregoing contains a full, true and 
correct copy as taken from and compared with the original records 
in my office of which I am legal custodian, of last will and testament 
and codicils thereto, and certificate of probate thereof, of Lucy H. 
Netherton, deceased, late of this county, and I further certify that 
said will is duly recorded in Will Book 92 at page 76. 

Witness my hand this 2d day of April, 1958. 

JAMES F, QuEeENnan, Clerk. 
By K. Rorucerser, D. C. 
Srate or Kentucky, 
County of Jefferson: 

The affiant, Jane Howell Fleming, states that she is a niece of Lucy 
Howell Netherton, deceased, and that she does hereby assign any 
interest she may have in the civil service retirement fund by reason 
of being an heir of Lucy Howell Netherton, deceased, to Mame E. 
Howell. 

JANE Howey Fiemina. 


Subscribed and sworn to before me by Jane Howell Fleming this 
15th day of March 1958. 
My commission expires November 15, 1959. 
[SEAL] Avis L. Gras, 
Notary Public, Jefferson County, Ky. 


State or MaryLanp, 
County of Howard. 

The affiant, George S. Howell, states that he is a nephew of Lucy 
Howell Netherton, deceased, and that he does hereby assign any 
interest he may have in the civil service retirement fund by reason 
of being an heir of Lucy Howell Netherton, deceased, to Mame E. 
Howell. 

Gerorce S. Howe tt. 


Subscribed and sworn to before me by George S. Howell, this 21st 
day of March 1958. 
My commission expires May 4, 1959. 
[SEAL] Cuartes W. Migs, Sr., 
Notary Public, Howard County, Md; 
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STATE oF Onto, 
County of Hamilton 

The affiant, Martha Howell McCarthy, states that she is a niece 
of Lucy Howell Netherton, deceased, and that she does hereby assign 
any interest she may have in the civil service retirement fund = 
reason of being an heir of Lucy Howell Netherton, deceased, to Mame 
E. Howell. 

Marra Howeitt McCarray. 


Subscribed and sworn to before me by Martha Howell McCarthy: 
this 18th day of March 1958. 
My commission expires 





Perer J. McCarrnay, Jr., 
Notary Public, Hamilton County, Ohio. 
Tue Strate or Onto, 
County of Hamilton, ss: 

I, Elmer F. Hunsicker, clerk of the Common Pleas Court, the same 
being a court of record of the aforesaid county, having by law a seal 
do hereby certify that Peter J. McCarthy, Jr., Esq., whose name is 
subscribed to the attached certificate of acknowledgement, proof or 
affidavit, was at the time of taking said acknowledgement, proof or 
affidavit a notary public duly commissioned and sworn and residing 
in said county, aan was, as such, an officer of said State, duly auth- 
orized by the laws thereof to take and certify the same, as well as to 
take and certify the proof and acknowledgement of deeds and other 
instruments in writing to be recorded in said State, and that full faith 
and credit are and ought to be given to his official acts; and I further 
certify that I am well acquainted with his handwriting, and verily 
believe that the signature to the attached eertificate is his genuine 
signature. I further certify that the filing of the impression of the 
notary seal is not required in this State. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal this 19th day of March 1958. 

[SEAL] Evmer F. Hunsicker. 


Clerk of Common Pleas Court, Hamilton County, Ohio 





Strate or Kentucky, 
County of Jefferson. 

The affiant, G. Travis Howell, states that he is a brother of Lucy 
Howell Netherton, deceased, and that he does hereby assign any 
interest he may have in the civil service retirement fund by reason of 
being an heir of Lucy Howell Netherton, deceased, to Mame E. 
Howell. 

G. Travis Howe tt. 


Subscribed and sworn to before me by G. Travis Howell, this 18th 
day of March 1958. 
y comission expires November 15, 1959. 
[SEAL] Avis L. Grasp, 
Notary Publie, Jefferson County, Ky.. 


O 














85TH ConGREss HOUSE OF REPRESENTATIVES — { Report 
2d Session No. 1753 


HUGH LEE FANT 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To Accompany H. R. 10142] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 10142) for the relief of Hugh Lee Fant, having considered the 
same, report favorably thereon with amendment and recommend that 
the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, line 2, strike out “in excess of 10 per centum thereof”. 

The purpose of the proposed legislation is to pay the sum of $248.29 
to Hugh Lee Fant. The payment of such sum is in full settlement of 
all claims against the United States arising out of the failure of the 
Department of the Army to pay his mother class E allotment deducted 
from his pay for the period February 1, 1946, through October 31, 1946. 

The report from the Department of the Army dated May 9, 1948, 
gives in detail the history of the proposed legislation and recommends 
the enactment of the bill. Therefore, after a careful review of the 
evidence and the report your committee concurs in that recommenda- 
tion. No attorney is involved. The report is as follows: 


DEPARTMENT OF THE ARmy, 
Washington, D. C., May 9, 1958. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 10142, 
85th Congress, a bill for the relief of Hugh Lee Fant. 

This bill provides as follows: 

“That the Secretary of the Treasury is hereby authorized and 
directed to pay, out of any money in the Treasury not otherwise 
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appropriated, to Hugh Lee Fant of Uniontown, Pennsylvania, the 
sum of $248.29. The payment of such sum shall be in full settlement 
of all claims against the United States arising out of the failure of 
the Department of the Army to pay his mother class E allotments 
deducted from his pay for the period February 1, 1946 through 
October 31, 1946, the present payment of such allotments being barred 
solely by reason of lapse of time.” 

The Department of the Army favors the enactment of the above- 
mentioned bill. 

Records of the Department show that Hugh Lee Fant was inducted 
into the Army on February 24, 1941, and received an honorable dis- 
charge on January 1, 1946. On January 11, 1946, he reenlisted, and he 
received another honorable discharge on December 31, 1946. At the 
time of the commencement of his second period of service, Mr. Fant 
executed a class E allotment in the amount of $28 per month, naming 
his mother, Elizabeth Fant, as the allottee. Throughout this period 
of service the $28 was deducted from his pay each month. However, 
because of some error, the allotment.check was never received by Mrs. 
Fant and pertinent records show that such sums were never in fact 
paid by the Army. 

On July 30, 1946, when it came to Mr. Fant’s attention that the $28 
allotment had never been received by his mother, he communicated 
with the Army Finance Center, then located in St. Louis, Mo., re- 
questing a refund of the amount deducted from his pay. Apparently, 
the Finance Center had no record of the allotment, and, consequently, 
took no action in response to Mr. Fant’s request. 

Upon receiving his discharge from the Army, Mr. Fant diligently 
attempted to obtain a refund of the sums owing to him. He wrote 
to The Adjutant General of the Army on January 28, 1947, to the 
Army Central Adjustment Office in St. Louis, Mo., on January 29, 
1947, and to the Class E Allotment Division of the Finance Corps, 
also in St. Louis, on March 28, 1947. Although an investigation of 
this claim was conducted and although Mr. Fant’s allegations were 
apparently substantiated, no action was taken to reimburse Mr. Fant 
and he allowed the matter to drop until March 27, 1957, when he 
filed a formal claim for refund with the General Accounting Office. 
On July 6, 1957, the claim was denied by the General Accounting 
Office because the 10-year statute of limitations, applicable to cases 
of this nature (31 U. S. C. 71a) bad expired. . 

It cannot be said that in this case the claimant has “‘slept”’ on his 
rights; to the contrary, from the time he discovered the error,. he 
vigorously attempted to collect the sums due him. Furthermore, 
the primary purpose of a statute of limitations is to serve as a bar to 
stale claims, where the passage of time has led to the loss or destruc- 
tion of pertinent records. In this case, this is not true. All pertinent 
records are available, and these records indicate that the amount 
claimed by Mr. Fant actually represents money deducted from his 
pay and never paid to his allottee. Accordingly, the Department of 
the Army favors the enactment of this bill. 

The cost of this bill, if enacted, will be $248.29. 

The Bureau of the Budget has advised that there is no objection to- 
the submission of this report. 

Sincerely yours, 
Witser M. Brucker 
Secretary of the Army. 
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THE ESTATE OF VERENTES BENT, DECEASED 


May 20, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 11202] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 11202) for the relief of the estate of Verentes Bent, deceased, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 5, strike out the figures and insert “$10,000”. 

Page 1, line 6, strike out ‘Lenora Bent, the mother of Verentes 
Bent”’ and insert “the estate of Verentes Bent, deceased”. 

Page 1, line 8, strike out “Leonora Bent”, and insert “the estate’. 

Page 1, line 9, strike out “her son’’. 

Page 2, line 1, strike out ““Celon” and insert ‘‘Colon’’. 

Amend the title so as to read, “For the relief of the estate of Verentes 
Bent, deceased’’. 

The purpose of the proposed legislation is to pay the estate of 
Verentes Bent, diaseaned the sum of $10,000 as compensation for the 
death of the said Verentes Bent sustained as the result of an accident 
involving a United States Navy vehicle, on July 27, 1946, near the 
“a of Colon, Republic of Panama. 

he Department of the Navy, in its report dated April 21, 1958, 
gives in detail the history of the proposed legislation and makes a 
recommendation that the bill be amended to make it payable to the 
estate and also reduce the amount from $15,000 to not to exceed 
$10,000. Therefore, your committee after a careful review of the file 
concurs in that recommendation and the bill is amended accordingly. 
Information furnished the committee is that an attorney has been 
employed and is entitled to a reasonable fee. 

he report from the Navy Department is as follows: 
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DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 21, 1958. 
Hon. Emanvuet CrELusr, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dxrar Mr. CHarrMan: Reference is made to your letter of 
March 11, 1958, which requested that a report of the facts be made 
to you concerning H. R. 11202, a bill for the relief of Leonora Bent. 

H. R. 11202 is a private relief bill which would authorize the pay- 
ment of $15,000 to Leonora Bent, the mother of Verentes Bent, in full 
settlement of all claims of Leonora Bent against the United States on 
account of the death of her son, Verentes Bent, caused when a vehicle 
owned by the United States and operated by the Department of the 
Navy collided with a public bus on July 27, 1946, near the city of 
Colon, Republic of Panama. 

Verentes Bent, a Colombian national, was a passenger on the public 
bus. Although a Navy court of inquiry found negligence on the part 
of the drivers of both vehicles, a coroner’s report fixed sole responsi- 
bility for the collision on the Navy driver. The United States 
attorney, Panama Canal Zone, concurred in this report. 

Leonora Bent submitted a claim in the amount of $15,000 for her 
son’s death to the United States Naval Air Station at Coco Solo in 
January 1947. However, proper claim forms were not used and 
although she was subsequently furnished with correct forms, Mrs. 
Bent never submitted her claim to a naval activity. 

The claim is presently barred by the statute of limitations. Mrs. 
Bent’s remedy was to bring suit in a United States district court, but 
there is no evidence of record to show that she knew or was informed 
of this right. 

An. investigation conducted by the 15th Naval District indicates 
that Verentes Bent was survived by several natural children, at least 
two alleged wives, and his mother. One of these alleged wives, a 
Maria F., Brown, wrote to the Department of the Navy inquiring about 
the claim that she had submitted. There is no record of the sub- 
mission of any formal claim by her. In view of the diversity of 
claimants, the 15th Naval District in June 1952 requested the Colom- 
bian consul to proceed with the administration of the estate and to 
secure the appointment of an administrator. There is no indication 
that this has been accomplished. Consequently, the question as to 
who is a proper claimant has not been answered. 

The Department of the Navy opposes enactment of H. R. 11202 in 
its present form. In the event that Mrs. Bent is proven to be a 
proper claimant or is appointed as administratrix, the Department of 
the Navy would have no objection to an amended bill for her relief 
or for the relief of the estate in a reasonable amount not to exceed 
$10,000. Fifteen thousand dollars is considered to be excessive when 
compared with settlements made in other cases arising out of the same 
accident. It is noted that, despite the lapse of the statute of limita- 
tions, the initial liability of the eee of the Navy for Verentes 
Bent’s death is not disputed. Some relief should be afforded in view 
of the equities existing with regard to the filing of the claim. 
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The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
to the Congress. 

Sincerely yours, 
R. Y. McEtroy, 
Captain, United States Navy, 
Deputy Director, Legislative Liaison 
(For the Secretary of the Navy). 


O 





